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"ENCOURAGING OR CONDONING"

BREACHES OF CUSTOMARY INTERNATIONAL LAW 

1. Introduction

Paragraph 702 of the Restatement (Third) of the Foreign Relations Law of the United States (Restatement) provides that a State violates international law if, as a matter of State policy, it practices, encourages or condones (amongst other things) torture or other cruel, inhuman or degrading treatment or punishment or arbitrary detention.

This memorandum provides a brief overview of the Restatement, including a number of US authorities cited by the Reporter's Notes.  It also considers cases and legislation of the International Court of Justice (ICJ), the International Criminal Tribunal for the Former Yugoslavia (ICTY), the International Law Commission and the UK House of Lords, all of which lend support to the view that encouraging or condoning torture or arbitrary detention is a violation of customary international law. 

2. Executive summary
· The Restatement defines "encouraging or condoning" breaches of customary international law to mean the failure of a government to take steps to prevent or punish repeated or notorious acts prohibited by paragraph 702.
· The ICTY has defined the prohibition on torture very broadly, extending to potential torture and State policy that permits the use of torture.

· A similar approach was taken by the House of Lords in its decision in A v Secretary of State for the Home Department where it was found that the duty of States in relation to torture extended to taking preventative measures and ensuring that the perpetrating State is not assisted (directly or indirectly) in any breach.

· The ICJ has noted that breaches of customary international law are erga omnes, and as such States are under an obligation not to provide aid or assistance to the maintenance of a situation which is in breach of international law.

· Similarly, the International Law Commission's draft articles on the Responsibility of States for Internationally Wrongful Acts provide that no State shall cooperate with, or recognise, a serious breach of customary international law by another State, nor render it aid or assistance.

3. The Restatement
Paragraph 702 of the Restatement ("Customary International Law of Human Rights") says that: 

A state violates international law if, as a matter of state policy, it practices, encourages or condones

…

(d) torture or other cruel, inhuman, or degrading treatment or punishment;

(e) prolonged arbitrary detention
…
The Restatement includes as customary law "only those human rights whose status as customary law is generally accepted (as of 1987) and whose scope and content are generally agreed."

(a) Meaning of "encourage or condone"

Under the Restatement, "encourage or condone" is defined to mean repeated or notorious acts prohibited by paragraph 702 which a government, particularly its officials, has not taken steps to prevent or punish.  A State will not ordinarily be responsible for violations of human rights by individuals, even if it has failed to enact laws prohibiting violations.  A strong indicator that a violation is not State policy is if its laws prohibit the violation and it provides generally effective remedies for such violations.

The Restatement notes that, even when a State is not responsible under this section because a violation is not State policy, the State may be responsible under some international agreement that requires the State to prevent the violation.  It refers in particular to the ICCPR.

(b) Torture and other cruel inhuman or degrading treatment

Torture is defined under the Restatement
 as being: 

any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted by or at the instigation of a public official on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he has committed or is suspected of having committed, or intimidating him or other persons.
The leading authorities arising from these principles are considered in the Reporter's Notes of the Restatement.  For example, deliberate torture perpetrated under the guise of official authority was held to be a violation of customary law in Filartiga v Pena-Irala.
  In this case an alien residing in the US brought a suit against a former official of Paraguay visiting the US, alleging torture of the plaintiff's brother leading to his death.  The Court of Appeal found the torture to be a violation of international law even though it could not be attributed to the State.  
In Screws v United States, the beating of a prisoner by a State official was found to be a violation of United States criminal statute and, by extension, customary international law.
  
The Reporter's Notes discuss the difficulty of determining whether an alleged act of torture is State policy when committed by an official of intermediate rank.  They suggest that a failure to prevent, punish or disown the action would constitute condonation.

(c) Prolonged arbitrary detention

The Restatement notes that detention is arbitrary if it is not pursuant to law, being "incompatible with the principles of justice or with the dignity of the human person".
  Further, detention will be arbitrary if it is supported only by a general warrant, or is not accompanied by notice of charges.  It will also be arbitrary "if the detained person is not given early opportunity to communicate with family or to consult counsel; or is not brought to trial within a reasonable time".

The Reporter's Notes consider the case of Rodruigez-Fernandez v Wilkinson,
 in which it was held that the US could not indefinitely detain an alien excluded as ineligible for entry to the US, even if he could not be deported because no country would receive him.  The District Court held that "even though the indeterminate detention of an excluded alien cannot be said to violate the United States Constitution or our statutory laws, it is judicially remediable as a violation of international law."

By contrast, in Garcia-Mir v Meese
 the US Supreme Court found that, while the prolonged detention of Cuban aliens violated international law, the courts would not enjoin a violation committed under authority of Attorney-General.

4. International Criminal Tribunal for Former Yugoslavia – Furundzija 
In December 1998, the ICTY expressed its views on the scope of the prohibition on torture in Prosecutor v Furundzija (Furundzija).
  The Tribunal took the view that the prohibition on torture is exceptionally wide in scope, including potential torture and any State policy that encourages or permits the use of torture.

The Tribunal stated: 
States are bound to put in place all those measures that may pre-empt the perpetration of torture.  As was authoritatively held by the European Court of Human Rights in Soering, international law intends to bar not only actual breaches but also potential breaches of the prohibition against torture (as well as any inhuman and degrading treatment).  It follows that international rules prohibit not only torture but also (i) the failure to adopt the national measures necessary for implementing the prohibition and (ii) the maintenance in force or passage of laws which are contrary to the prohibition.
…in the case of torture, the mere fact of keeping in force or passing legislation contrary to the international prohibition of torture generates international State responsibility. The value of freedom from torture is so great that it becomes imperative to preclude any national legislative act authorising or condoning torture or at any rate capable of bringing about this effect.

Notably, the Tribunal's comments in Furundzija are restricted to legislative acts which condone torture.  The decision of the UK House of Lords, discussed below, applies the prohibition on encouraging torture more broadly.

5. International Court of Justice – Legal Consequences Advisory Opinion

In 2003, the ICJ prepared an Advisory Opinion for the UN General Assembly entitled Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Legal Consequences).
 As its title suggests, the Opinion considered the legal consequences of Israel's construction of a wall in the Occupied Palestinian Territory, including in and around East Jerusalem. 

The ICJ found that the wall was constructed in breach of a number of Israel's obligations under international humanitarian law and human rights law, and that Israel had a responsibility to rectify these breaches. The Court then considered the legal consequences of the construction of the wall, for Israel itself as well as for other States.
  The Court noted that the international legal obligations breached by Israel included certain obligations (such as the right to self determination) which are erga omnes.  
In Barcelona Traction, Light and Power Company, Limited (Second Phase, Judgment) (Barcelona Traction),
 the ICJ defined erga omnes obligations as being by their very nature "the concern of all States" and held that "…in view of the importance of the rights involved, all States can be held to have a legal interest in their protection."

In Legal Consequences, while discussing the legal obligations of other States with respect to the construction of the wall, the Court Stated: 

Given the character and the importance of the rights and obligations involved, the Court is of the view that all States are under an obligation not to recognize the illegal situation resulting from the construction of the wall in the Occupied Palestinian Territory, including in and around East Jerusalem.  They are also under an obligation not to render aid or assistance in maintaining the situation created by such construction.  It is also for all States, while respecting the United Nations Charter and international law, to see to it that any impediment, resulting from the construction of the wall, to the exercise by the Palestinian people of its right to self‑determination, is brought to an end.  In addition, all the States parties to the Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 are under an obligation, while respecting the United Nations Charter and international law, to ensure compliance by Israel with international humanitarian law as embodied in that Convention (emphasis added).

Ultimately, the Court found that other States were prohibited from legitimising Israel's breach of international law, and from providing aid or assistance to maintaining the situation created by the construction of the wall.  The ICJ did not define the meaning or scope of "aid or assistance", yet it clearly expressed the view that all States have significant obligations to promote the full realisation of erga omnes rules.
  
Although the subject matter of this Advisory Opinion is not torture or cruel, inhuman and degrading treatment, it nevertheless sets an important precedent for the notion that assisting, encouraging or condoning another State's breach of an erga omnes rule at international law may amount to a breach in and of itself. 
6. UK House of Lords 

(a) A v Secretary of State for the Home Department

In December 2005, the House of Lords delivered judgment in the matter of A v Secretary of State for the Home Department,
 which concerned an appeal under section 25 of the Anti-Terrorism, Crime and Security Act 2001 (UK) by a person detained under the Act.  The central question in the case was whether the Special Immigration Appeals Commission could receive evidence which had or may have been procured by torture inflicted in a foreign State (without the complicity of British authorities).
The appellants submitted that the prohibition against torture goes further than prohibiting States from authorising torture, and extends to taking measures to suppress and discourage torture, and refraining from condoning it.

Lord Bingham of Cornhill discussed this submission, and noted that the duty of States in relation to torture extends to taking preventative measures and ensuring that the State is not aiding or assisting a breach of international law.
  Lord Bingham referred to the Advisory Opinion of the ICJ in Legal Consequences, and noted that the prohibition on torture has the status of erga omnes.  Therefore, a breach of the prohibition on torture by one State may give rise to legal obligations on other States, in a similar way to the legal obligations that arose when Israel breached Palestine's right to self-determination. 
His Lordship also took the view that using evidence tainted by torture would amount to an encouragement of torture in breach of international law.  He stated:

There is reason to regard it as a duty of states, save perhaps in limited and exceptional circumstances, as where is immediately necessary to protect a person from unlawful violence or property from destruction, to reject the fruits of torture inflicted in breach of international law. As McNally JA put it in S v Nkomo 1989 (3) ZLR 117, 131:

It does not seem to me that one can condemn torture while making use of the mute confession resulting from torture, because the effect is to encourage torture.

(b) Jones v Saudi Arabia
In the recent decision of Jones v Saudi Arabia,
 the House of Lords was again asked to consider the scope of the prohibition on torture, this time in the context of a claim brought by four UK citizens who were seeking redress against acts of torture committed against them by a foreign State and its officials.  
The claimant's key submission was that the international prohibition on torture precludes the grant of immunity to states or individuals sued for committing acts of torture.  They relied heavily on the House of Lords decisions of R v Bow Street Metropolitan Stipendiary Magistrate, Ex parte Pinochet Ugarte (No 1)
 and (No 3)
.  In these cases, the House of Lords held that where the universal criminal jurisdiction mandated by the Torture Convention applied, state immunity could not be granted.  In Jones v Saudi Arabia, the Lords had to consider whether this principle should be extended to the grant of immunity in civil proceedings.  Lord Bingham of Cornill, with whom the other judges agreed, took the view that the authorities did not support such an extension, and that where state immunity is applicable to civil proceedings, national courts have no jurisdiction to exercise against either a foreign State or its officials.  

Some commentators have argued that, contrary to the ruling in A v Secretary of State for the Home Department, this decision does not recognise the universal obligations of all States to not just prohibit torture but to take positive action to actively suppress it
.  However, while in Jones v Saudi Arabia the House of Lords stopped short of extending the scope of the prohibition on torture, the case does not alter the position set down in A v Secretary of State for the Home Department that using evidence obtained by torture could amount to encouragement of torture, in breach of international law.
7. Draft Articles on International Responsibility

The International Law Commission's draft articles on Responsibility of States for Internationally Wrongful Acts may assist with clarifying the erga omnes obligations of States articulated in the Barcelona Traction Case.  Article 40 of the draft articles provides:

1. This chapter applies to the international responsibility which is entailed by a serious breach by a State of an obligation arising under a peremptory norm of general international law.

2. A breach of such an obligation is serious if it involves a gross or systematic failure by the responsible State to fulfil the obligations.
Article 41 of the draft articles provides that:

1. States shall cooperate to bring to an end through lawful means any serious breach within the meaning of article 40.
2. No State shall recognise as lawful a situation created by a serious breach within the meaning of article 40, nor render aid or assistance in maintaining that situation.

…

Article 41(2) is of particular note, as it prohibits both recognising a situation that has been created by a breach and "maintaining that situation".  

The articles, although still in draft format, have been referred to favourably by the General Assembly.
  The draft articles were also referred to by Lord Bingham of Cornhill in A v Secretary of State for the Home Department.

It should be noted, however, that the application of the draft articles is limited to breaches of peremptory norm or jus cogens.  Therefore, their relevance is limited to arguments made relating to the right to be free from torture, as opposed to the right to be free from cruel, inhuman or degrading treatment.  Moreover, evidence would be required in relation to whether the breaches were "gross and systematic".
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