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About the Human Rights Law Resource Centre

The HRLRC is the first national specialist human rights legal centre in Australia.  It aims to promote human rights in Australia – particularly the human rights of people who are disadvantaged or living in poverty – through the practice of law.  

The HRLRC’s activities include human rights casework, litigation, policy analysis and advocacy, education, training and research.  

The HRLRC provides and supports human rights litigation, education, training, research and advocacy services to:

(a) contribute to the harmonisation of law, policy and practice in Victoria and Australia with international human rights norms and standards; 

(b) support and enhance the capacity of the legal profession, judiciary, government and community sector to develop Australian law and policy consistently with international human rights standards; and

(c) empower people who are disadvantaged or living in poverty by operating within a human rights framework.
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 1.
Overview 
1. The Human Rights Law Resource Centre (HRLRC) unreservedly supports Australia’s accession to the Optional Protocol to the Convention on the Rights of Persons with Disabilities (Optional Protocol).
  
2. The HRLRC considers that accession to the Optional Protocol would:

(a) complement and strengthen existing domestic mechanisms designed to promote disability rights;
(b) foster and promote analysis and change; 
(c) strengthen Australia’s role within the international community;

(d) promote constructive engagement with the UN human rights system and contribute to the harmonisation of domestic laws, policies and practices with international human rights standards; and

(e) enhance public awareness and understanding of the rights of people living with disabilities.

3. The HRLRC further considers that the Optional Protocol can be implemented with relative ease within Australia’s existing political and legal structures and is very unlikely to subject the Australian Government to a flood of complaints and investigations.

4. Each of these issues is considered below.  
2. Background

5. The Australian Government ratified the Convention on the Rights of Persons with Disabilities (CRPD) on 17 July 2008.
  The CRPD enshrines the civil, political, economic, social and cultural rights that are necessary to ensure that people with disabilities have the capacity and opportunity to fully participate in and contribute to our community.  It sets out a detailed code for the implementation of human rights for persons with disabilities. 

6. The UN High Commissioner for Human Rights characterised the CRPD as rejecting the ‘view of persons with disabilities as objects of charity, medical treatment and social protection’ and affirming persons with disability as ‘subjects of rights, able to claim those rights as active members of society’.
  This paradigm shift has been welcomed by disability advocacy groups around the world.
7. Both the National Interest Analysis and the Joint Standing Committee on Treaties (JSCOT) recommended that Australia ratify the CRPD and strongly supported the CRPD’s goals.
  

8. The Optional Protocol entered into force on 3 May 2008 and has been signed by 78 States and ratified by 25.
  The Optional Protocol does not grant additional rights above those already recognised in the CRPD.  Rather, the Optional Protocol establishes two procedures designed to supplement the CRPD and strengthen and promote its implementation.  These procedures are: 

(a) a communication procedure; and

(b) an inquiry procedure.

9. The communication procedure allows individuals or groups of individuals or people acting on their behalf to submit a communication to the Committee on the Rights of Persons with Disabilities (the Disability Committee) alleging violations of the substantive rights protected under the CRPD.  

10. The inquiry procedure allows the Disability Committee to initiate inquiries into reliable information indicating grave or systematic violations of the CRPD by a State Party.    
11. The National Interest Analysis on the Optional Protocol (Optional Protocol NIA) was tabled in Parliament on 3 December 2008.  The Optional Protocol NIA supports Australia’s accession to the Optional Protocol on the basis that it would ‘render Australia more accountable for its Convention obligations and further promote disability rights within Australia’ and ‘present Australia as an international leader committed to protecting the rights of people with disability.’
    
3. Benefits of Accession to the Optional Protocol 

3.1 Complement and Strengthen Existing Mechanisms Protecting Disability Rights 

12. It is recognised that people with disabilities are more vulnerable than the broader community to a range of deprivations and disadvantages, including poverty, social exclusion, discrimination, poor health, unemployment and low educational attainment.
 
13. With one in five Australians living with a disability, a robust approach towards the protection and promotion of disability rights and a strong commitment to compliance with the CRPD are imperative.
  Ratification of the Optional Protocol would constitute a positive indication of Australia’s willingness to be accountable for the implementation of its CRPD obligations.  

14. Currently Commonwealth, State and Territory legislation and policies exist to protect and promote the rights of people living with disabilities.  Significant examples include the Federal Disability Discrimination Act 1992, State and Territory anti-discrimination legislation,
 Commonwealth, State and Territory Disability Services Acts,
 the Commonwealth State-Territory Disability Agreement and the National Disability Strategy.  

15. The Optional Protocol is not intended to replace existing domestic mechanisms or to eliminate the need for analysis and change – in fact, the goal of the Optional Protocol is to strengthen the protection and promotion of disability rights at the domestic level.  However, even where domestic measures are strong, in some circumstance they might fail.  If this occurs, access to international mechanisms provides a secondary procedure by which people with disabilities can establish a violation of their human rights and seek an appropriate remedy.  

16. It is a basic principle of international human rights law that the obligation to respect, protect and fulfil human rights includes a duty to provide effective remedies to victims where their rights have been breached.
  The Optional Protocol provides an additional means by which the Australian Government can ensure that this obligation is met.   

17. Further, there is strong evidence that a human rights approach to disability and disadvantage can:

(a) empower marginalised and vulnerable individuals, communities and groups;

(b) provide a framework for the development of more effective, efficient and holistic public and social policy;

(c) promote more flexible, responsive, individualised and 'consumer friendly' public and social services;

(d) challenge 'poor treatment' and thereby 'improve the quality of life' of marginalised and disadvantaged individuals and groups; and

(e) assist in the development of more effective social inclusion and poverty reduction strategies.  
18. There is an increasing body of economic research which demonstrates that there is a strong correlation between effective and equitable social policy, on the one hand, and economic development and growth on the other.
  Seen this way, the effective implementation of the CRPD may yield economic benefit.  As a mechanism designed to promote effective implementation, the Optional Protocol contributes to the realisation of this benefit.  

3.2 Foster and Promote Analysis and Change 

19. Despite the progress that has been made in the field of disability rights in Australia, significant challenges remain.  For example, there is significant evidence that the support and services available to people with disabilities and their carers is inadequate.  According to recent research by the Australian Institute of Health and Welfare, over 23,000 people are waiting for accommodation and respite services nationally and almost 4000 need community access services.

20. While Australia’s existing legal instruments are generally considered to be relatively advanced in terms of the extent to which they recognise and address disability rights, the HRLRC considers that it would be premature to assert that Australia is already fully compliant with the CRPD.
  

21. Ratification of the Optional Protocol will encourage current and future Australian governments to improve upon existing mechanisms for the protection of disability rights and to take additional steps to implement the CRPD.  

22. Use of the enforcement procedures under the Optional Protocol also enables the experts on the Disability Committee to develop a focused and detailed jurisprudence that can assist Australia in the implementation of its normative obligations under the CRPD to promote the rights of persons living with disabilities.  

23. Another benefit flowing from ratification is the opportunity it presents for Australians to engage in the development of the international community’s understanding of equality and human rights.

3.3 Australia’s International Role

24. Australia played a central role in the negotiation of the CRPD and signed on the first day that the CRPD was open for signature.  Australia should be proud of its role in the promotion of disability rights at the international level.  Ratification of the Optional Protocol would allow Australia to continue to play a leadership role in this important area.

25. In November last year an Australian, Professor McCallum AO, was elected as one of 12 experts to the first monitoring committee for the CRPD.  Given this clear expression of commitment to the CRPD and its aims, it is vital that Australia continue to engage fully with the CRPD and the Optional Protocol.      

26. In addition, Australia is already party to individual communication procedures under the International Convention on the Elimination of All Forms of Racial Discrimination, the International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  Accession to the Optional Protocol would signify that the Australian Government recognises and respects the human rights of people living with disabilities to the same extent as other human rights.  Further, as stated in the Optional Protocol NIA, accession to the Optional Protocol will ‘demonstrate the Australian Government’s confidence that the level of protection it affords to people with a disability meets internationally required standards’.

3.4 Constructive Engagement with the UN Human Rights System

27. Active membership of the UN is one of the ‘three pillars’ underpinning the Australian Government’s approach to foreign policy.
  As stated in the Optional Protocol NIA, Australia’s ratification of the Optional Protocol would demonstrate Australia’s ongoing commitment to constructive engagement with the UN human rights system, ‘as the primary organisation through which global challenges, such as the protection of human rights, are addressed’.
  
28. Further, accession to the Optional Protocol would strengthen Australia’s reputation and standing as it seeks to position itself as an effective international citizen and regional human rights leader.  
3.5 Enhance Public Awareness and Understanding  

29. Ratification of the Optional Protocol would raise awareness of the CRPD and of the rights in people with disabilities more generally.  The JSCOT Report stated that the CRPD ‘serves an important educative purpose by fostering a more inclusive society and further encouraging the participation of people with disability in the wider community.’
  Similarly, the Optional Protocol contributes to the achievement of this goal.    

30. In addition, the positive symbolism associated with a public commitment to the full realisation of the human rights of people with disabilities should not be underestimated.  Accession to the Optional Protocol would have important normative and educative impacts.  Historically, ‘disability has been an invisible element of international human rights law’.
  Australia’s full commitment to the international recognition of the rights of people with disability is required if this trend is to be reversed in the domestic setting.  
4. Implementation Obligations 

31. The HRLRC considers that the Optional Protocol can be implemented with relative ease and minimal cost within Australia’s existing political and legal structures.  This was confirmed in the Optional Protocol NIA, which stated that the costs of preparing and submitting written explanations or statements to the Disability Committee, as well as the costs of any visits by the Disability Committee would be absorbed within the budgets of the Attorney-General’s Department or any other departments involved.

32. The Optional Protocol does not require any domestic legislative or policy to changes in order to be implemented.
  It also does not impose any new substantive obligations outside a commitment to co-operate in the communication and inquiry procedures.  

33. In addition, article 2 of the Optional Protocol sets out strict admissibility requirements that must be met before the Disability Committee can consider the merits of a communication alleging a violation of the CRPD by Australia.  A communication will also be declared inadmissible if: 

(a) it is anonymous;

(b) it constitutes an abuse of the right of submission of such communications or is incompatible with the provisions of the CRPD; 

(c) the same matter has already been examined by the Disability Committee or has been or is being examined under another procedure of international investigation or settlement; 

(d) all available domestic remedies have not been exhausted.  This shall not be the rule where the application of the remedies is unreasonably prolonged or unlikely to bring effective relief;

(e) it is manifestly ill-founded or not sufficiently substantiated; or when 

(f) the facts that are the subject of the communication occurred prior to the entry into force of the present Protocol for the State Party concerned unless those facts continued after that date. 

34. Similarly, stringent threshold requirements must be met before the Disability Committee will initiate an inquiry.  First, the Disability Committee must receive reliable information indicating grave or systematic violations by a State Party of rights guaranteed in the CRPD.
  The Disability Committee will then invite the State Party to co-operate and make submissions on the information received.
  The Disability Committee may wish to conduct a visit to the State Party concerned, but may only do so with that State Party’s consent.
  It is clear that any inquiries conducted by the Disability Committee would only be done in cooperation with the State Party and would also be confidential.

35. At the conclusion of an inquiry or a communication, the Disability Committee will issue its findings, comments and recommendations to the State Party.  The State Party is then required, within six months, to submit its observations on the findings, comments and recommendations to the Disability Committee.
       

36. In light of Australia’s existing high level of compliance with CRPD and the strict admissibility requirements, ratification of the Optional Protocol is very unlikely to subject the Australian Government to a flood of complaints and investigations.
  Indeed the Optional Protocol NIA stated that given the effective domestic remedies available, it is unlikely that a large number of complaints will be brought before the Disability Committee.

37. As mentioned above, Australia is already party to individual communication procedures under the International Convention on the Elimination of All Forms of Racial Discrimination, the International Covenant on Civil and Political Rights and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  Australia’s experience as a party to these human rights treaties makes it clear that international communication mechanisms do not undermine democracy or introduce a Bill of Rights ‘through the back door’.
  Rather, they promote the recognition, enjoyment and exercise of human rights and fundamental freedoms of Australian citizens.  
5. The Opt-out Clause 
38. While article 8 of the Optional Protocol contains an ‘opt-out clause’ which allows a State Party to declare that it does not recognise the Disability Committee’s competence with respect to the inquiry procedure, the HRLRC considers that the Optional Protocol should be acceded to in full.  The inquiry procedure enables the Disability Committee to address widespread violations and to make recommendations to combat the structural causes of failure to realise disability rights.  
39. The inquiry procedure is particularly important in the context of discrimination and equality rights.  Discrimination is often systemic in nature and systemic discrimination is often ill-suited to the incident-specific analysis that takes place under the Optional Protocol’s communication mechanism.  Opting out of the inquiry procedure would exclude the opportunity that the Optional Protocol provides to consider and combat these more insidious forms of discrimination against people with disabilities.    
40. Given Australia’s leadership role in the field of disability rights, its failure to support the Optional Protocol in full would send a negative message to other States who might be considering ratification.    

41. Further, opting out of the inquiry procedure would weaken Australia’s role within the international community and undermine its claim to leadership in the promotion of human rights.  If Australia is to enjoy the full range of benefits that accompany accession to the Optional Protocol it must ratify the Optional Protocol in full.     
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