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Introduction
I want to welcome you all to what will be an exciting and challenging day.  In this seminar we will be dealing with human rights questions which are central to the existence of a fair and just society and a legal system which provides equality and justice to all.  As the Human Rights Consultative Committee said in its report:
Human rights allow us to live with dignity and value.  They are entitlements that attach to all people.  By respecting a person’s human rights, we make a statement that we value them as part of the human race.  Human rights…help to ensure that people are treated fairly and that governments do not abuse their power.
 

Approximately 2600 Victorian citizens took the trouble to make a submission to the Human Rights Consultative Committee.  I understand this is the largest number of submissions ever received by an inquiry of this kind in Victoria.  84% of those who made submissions supported a change in Victorian law to better protect human rights. 
Preventative and remedial functions
The Charter of Human Rights and Responsibilities Act 2006 (“the Charter”) has both preventative and remedial functions.  
An example of a preventative function is section 28 of the Charter.  It requires all Bills introduced into parliament to be accompanied by a statement indicating whether the Bill is consistent with the Charter. 
Because of these preventative functions government departments, local government authorities, the Victoria Police and bodies which exercise functions on behalf of government and courts, in the exercise of their administrative functions, will have to justify actions which affect rights protected by the Charter.  This should result in policy-making and decision-making which takes account of human rights and is proportional to the purposes which are sought to be achieved.

Today, however, we are concerned with the role of the courts in giving effect to the remedial function of the Charter. 
Sir Gerard Brennan has observed that:
The spare terms in which rights and responsibilities are defined in the Charter will have to be fleshed out by judicial decision case by case.  Thus will the jurisprudence of the Charter emerge.  That jurisprudence will depend on concepts and principles determined by the judiciary – and particularly by the Supreme Court – to be appropriate having regard to the common law, the laws and conventions in force in Victoria, the text and structure of the Charter and the values and standards of the contemporary Victorian community.
 
As Sir Gerard points out, there is a vast body of international and foreign case-law and human rights literature which will assist judicial officers and tribunal members in making decisions on human rights matters.
  
Courts will have to consider the effect of the Charter in two main situations.  
The first situation is when the court is interpreting legislation.  Section s 32(1) of the Charter provides that:
So far as it is possible to do so, consistently with their purpose, all statutory provisions must be interpreted in a way that is compatible with human rights.
We are required to interpret legislation for many purposes, but let me refer to one situation in which this provision will be important.  Section 38 of the Charter makes it unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give consideration to a relevant human right.  This does not apply if, under the statutory provision, the public authority could not reasonably have acted differently.  So s 32 will be relevant in considering the lawfulness of the actions of public authorities. 
The second situation is when the Supreme Court is asked to make a declaration of inconsistent interpretation under s 36 of the Charter. 
Some examples
To whet your appetite for the fascinating issues which we may have to consider, let me give some examples.  
What are the implications of the right to a fair hearing provision contained in s 24?
· Should a criminal prosecution be stayed because the police have lost evidence that the accused says was essential to his case?
 
· How should the strike out power be exercised?

· Should the court order an adjournment of a trial because the accused’s counsel of choice is not available?
 

· What are the obligations of a judge when an unrepresented or disabled litigant is involved in proceedings?
 

Or consider the presumption of innocence in s 25(1) of the Charter:
· Are reverse onus provisions necessarily inconsistent with the presumption of innocence provision in the Charter?  What about provisions which reverse the evidential onus?
 
Or the right to privacy and reputation contained in s 13 of the Charter:
· What obligations of privacy does a public hospital owe its patients?

· Can a public authority adopt rules which prevent employees from engaging in political discussion via email?
Or the right to freedom of religion and belief in s 14 of the Charter:
· Can a Council tell a family day care worker that she cannot wear a burqa because it frightens the children she is caring for?
· Can a court require a female Muslim barrister to remove her veil?
 

Or the right not to be punished in a cruel, inhuman and degrading way in s 10 of the Charter:
· Can a prisoner be subjected to solitary confinement? In what, if any, circumstances can he or she be shackled?

I use these examples only to engage your interest and give you a taste of the fascinating issues raised by human rights questions. 
Effect on judicial decision-making
You will be hearing from our speakers today about methodologies for tackling Charter problems.  I want to make three general comments about how the Charter may influence the way cases are argued and the approach taken in deciding them. 
Influence of International Conventions and Case Law
First, the Charter will accelerate the existing trend of considering international conventions and case law.  The interpretation provision in s 32(2) of the Charter provides that:
International law and the judgements of foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision.
I have said the Charter will accelerate the trend of taking account of such material.  Even before the Charter came into operation, foreign and international case law and international conventions were increasingly being cited in judgments. 
In Royal Women’s Hospital v Medical Practitioners Board
 the President of the Court of Appeal informed counsel that the court would be assisted by submissions relating to human rights conventions.  In his judgment, the President remarked that Commonwealth and State legislation should be interpreted and applied, as far as its language permits, so that it conforms with Australia’s obligations under a relevant treaty.  Further, the provisions of an international human rights convention to which Australia is a party can also serve as an indication of the value placed by Australia on the particular rights, and therefore as indicative of contemporary values.

Similarly, in Tomasevic v Travaglini,
 where the relevant events occurred before the commencement of the Charter, Bell J held that judges were required to act consistently with the obligations in the ICCPR in exercising judicial powers and discretions and, in particular, in dealing with self-represented litigants. 
In R v Williams,
 King J took account of cases in other jurisdictions which had considered the extent of the accused’s right to have counsel of his choice. 
Foreign case law will be relevant for a number of purposes.  It will be a source of authority on the meaning and scope of rights.  It will also be important in ascertaining whether a provision which affects a human right which is covered by the Charter can be justified under the “reasonable limits” provision contained in s 7(2) of the Charter.  
Section 7(2) is similar to provisions in the Canadian,
 South African,
 New Zealand
 and ACT
 human rights instruments which you will find in your materials. Section 7(2) says that:
A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom. 
Unlike the similar provisions in other human rights laws, the section contains a non-exhaustive list of the factors in determining whether this is the case.  These factors have been shaped by case law in other jurisdictions which lack a legislative list of this kind.
  However, in relying on foreign and international case law as persuasive authority it will, of course, also be necessary to have regard to differences between the wording and legislative history of our Charter, compared with human rights provisions which are in force elsewhere. 
Evidence Which May Be Useful
My second comment relates to the kind of evidence which may be useful in Charter cases.  Section 35 of the Victorian Interpretation of Legislation Act 1984 permits reference to a broad range of materials in interpreting an Act or a subordinate instrument including explanatory memoranda, second reading speeches and law reform documents. 
I have already referred to s 32(2) of the Charter which adds international law and the judgments of foreign courts relevant to human rights as material which may be taken into account in interpreting legislation. 
However, when a court is deciding whether legislation affecting a human right satisfies the “reasonable limits provision”, an even broader range of evidence may potentially be admissible.  
In Hansen v R,
 the New Zealand Supreme Court considered the effect of a provision which on its face required an accused who had possession of more than a specified amount of marijuana to prove that he did not possess it for the purposes of sale.  The Crown applied to admit affidavit evidence on the structure of the drug industry and drug dealing in New Zealand, to demonstrate the difficulty of convicting those who had drugs in their possession for the purposes of trade in the absence of a reverse onus provision.  Although the material was not admitted, because of the way the case was conducted, McGrath J considered that:
…the Court should be ready to admit material of this kind, without subjecting it to the requirements of the rules of evidence or of admitting new evidence.  That will be appropriate when the material goes to the content of law and determination of policy, rather than to the determination of facts that are in issue in the particular case.
 
He also suggested that assertions as to policy could be adequately tested by submissions from the opposing party.

As I understand it Canadian courts have been prepared to admit a broad range of evidence in order to consider whether legislation which, on its face infringes a human right, is a “reasonable limit prescribed by law as can be demonstrably justified in a free and democratic society”.  For example, in R v Andrews where the issue was the constitutionality of a provision prohibiting hate propaganda, the Ontario Court of Appeal considered evidence about the effects of hate propaganda on the victim.
  Similarly in R v Keegstra
 the Canadian Supreme Court took account of research examining the effect of promoting racial hatred. 
In the South African death penalty case, State v Makawanyane,
 the South African Constitutional Court referred to literature on the uneven impact of the death penalty on criminal defendants and took account of literature which examined the deterrent effect of the death sentence. 

In Canada it is relatively common for groups interested in human rights issues to file amicus briefs.  In Australia it has been less common for courts to exercise their discretion to allow non-parties to make submissions as amici curiae, though this has been permitted by the High Court in some constitutional cases.
  In human rights cases it may be necessary to reconsider our practice on amici applications as non-parties might, in some cases, provide a valuable source of evidence relevant to s 7(2) of the Charter. 
Judicial Officers as Quasi-Legislators?
My third and final point also relates to the reasonable limits provision in s 7(2).  Under this provision one of the factors which must be considered is whether there is any less restrictive means reasonably available to achieve the purpose that the limitation on the human right seeks to achieve.  I have a feeling that s 7(2) is the provision that most of us feel anxious about.  
Practising lawyers who become judicial officers may not have had the same experience in balancing competing policy objectives as law reform commissioners and policy advisers to government.  Moreover, judicial officers are legitimately concerned that they should not appear to legislate in an area where parliament has already determined that the particular provision is justified.  As Tipping J commented in Hansen v R ‘[t]here remains an inevitable element of subjectivity in the judicial assessment.’
  
This will be a challenge to us all.  We are fortunate that there is a already a broad body of international jurisprudence which will help us to make decisions on these issues.  I also think that there are some similarities between the proportionality analysis which must be made under s 7(2) of the Charter and the discretions which judicial officers commonly exercise in other areas of law, for example when deciding to grant an equitable remedy, in considering whether bail should be granted and in sentencing offenders.  Although it may be expressed in different language, the idea of proportionality is inherent in the exercise of such judicial discretions. 
Conclusion
I have given you some scattered thoughts about the issues which will arise under the Charter and the changes it will require to judicial methodology.  I cannot claim any expertise in human rights law, but I hope to learn more today.  
As Sir Gerard Brennan said:
It will be an intellectually challenging journey, similar to but not identical with the journey which has been travelled by judges in other western democracies.
 
Our siblings in the ACT have already begun the process here in Australia.  In Victoria we now have a chance to “blaze the trail” for Australian human rights law.  
We are fortunate to have such expert lecturers to guide us on this exciting path.
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