House of Lords approach in human rights matters and the Victorian Charter


1 Before we get to the craft of it, I would like to say something about the heart of it.  
2 The preamble of the Charter of Human Rights and Responsibilities Act 2006 (“The Charter”) makes the following opening statement: 
“On behalf of the people of Victoria the Parliament enacts this Charter, recognising that all people are born free and equal in dignity and rights”.
The Charter is founded on a number of principles including this important one:

“human rights belong to all people without discrimination, and the diversity of the people of Victoria enhances our community”[my emphasis] 

3 The principle that human rights belong to all people without discrimination has been enacted as a human right in s 8(2) of the Charter.

4 There are also a number of important preliminary points should be made about the Charter at the outset.

The Charter is current law in Victoria.  It is a short document.
(a) The Charter potentially affects the meaning of all Statutes in this State.

(b) The Charter potentially affects the development of the common law (judge made law) in this State.
(c) It is our duty to know it and to have given it thought before advising clients.

(d) The Charter is not like a federal Constitution, where inconsistency renders a law inoperative or invalid.

(e) The chief remedial aspect of the Charter is set out in s 32 which provides that where legislative provisions can be interpreted consistently with Charter Rights, they must be.   This marks a radical shift in statutory interpretation in this State.  It is important to consider that legislative instruments can now potentially bear meanings which are substantially different from what appears on the face of the instrument.  Purposive reading and a plain and ordinary interpretation will no longer necessarily be sufficient as interpretative tools.  This is true, even where the statute is not ambiguous – plain words may have to be given a different meaning.  This means that the four corners of some statutory provisions (upon an ordinary reading) may be given either a more expansive or more restrictive field of operation when interpreted compatibly with the Charter using s 32. All Victorian legislative provisions should now be reconsidered against the Charter.  Not all legislation will be affected, but some will.  For clients a proper interpretation could be the difference between having a right and not having one.   Being guilty or not being guilty.
(f) The silent remedial provision appears to be s 7.  It provides that human rights “may be subject under law only to such reasonable limits…” which are set out.  As will be seen, “law” is a broad concept; it goes beyond legislation and includes the common law.  Section 7 arguably appears to set a statutory basis for arguing that the common law should be kept in step with human rights and not limit them.  
(g) Whilst courts are not public authorities (unless performing administrative functions), and so their decisions are not reviewable on that basis, they must still act consistently with human rights in some circumstances.  Section 6(2)(b) of the Charter provides that the Charter applies to “courts and tribunals, to the extent that they have functions under Part 2 and Division 3 of Part 3”.  Part 2 is the Part which sets out Human Rights.  Some of the rights relate to the Court’s functions.  For example, the right to a fair trial, right to a timely trial and to otherwise be released etc.  Just how broadly s 6(2)(b) will be interpreted, remains to be seen.

(h) It must be remembered that we are dealing with a Victorian Charter, and not a Commonwealth Charter.  Although there are moves underway directed at raising the prospect of a Commonwealth Human Rights Act, it remains to be seen.  So the Victorian Charter is limited in its reach by virtue of where it stands in the Federal structure.
5 Part Two of the Charter sets out numerous Human Rights.  I have highlighted some of the rights which were relevant in the cases I discuss in this paper. 
· right to equality before the law (s.8), incl. right to enjoy human rights free from discrimination;

· right to life (s.9);

· right to protection from torture and cruel, inhuman or degrading treatment or punishment (s.10);

· freedom from forced work (s.11);

· freedom of movement (s.12);

· right to privacy and protection of reputation (s. 13);

· freedom of thought, conscience religion and belief (s 14);

· freedom of expression (s.15);

· right to peaceful assembly and freedom of association (s.16);

· right to protection of families and children (s.17);

· right to take part in public life (s.18);

· cultural rights (s. 19);

· property rights (s. 20);

· right to liberty and security of person (s.21);

· right to humane treatment when deprived of liberty (s. 22);

· right of Children in the criminal process (s.23)

· right to a fair hearing (s. 24);

· rights in criminal proceedings, incl. right to a presumption of innocence (s. 25) ;

· right not to be punished more than once (s. 26); and

· protection from retrospective criminal laws (s. 27).
6 Most of the Human Rights in the Charter, however, are not absolute.  Section 7 provides that Human Rights may be subject to reasonable limits.  
7 Section 7 (2) provides:

“ A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including— 

(a) the nature of the right; and 

(b) the importance of the purpose of the limitation; and 

(c) the nature and extent of the limitation; and 

(d) the relationship between the limitation and its purpose; and 

(e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.”
8 Notwithstanding the apparent general operation of s 7(2), one should be mindful that one of the matters to be taken into consideration is the nature of the right.  There are some rights, like the right not to be subjected to torture, which are regarded as absolute in international law, there being no permissible limits even in time of war – so it is highly unlikely that a Victorian Court would allow limitations on such a right.
9 The focus of this paper is on laws which may violate human rights.  However, since 1 January 2008, the Charter applies much more broadly to reviewable administrative decisions in Victoria which will now be reviewable on the additional basis that there has been a violation of human rights.
10 There are a number of questions which a practitioner should be asking oneself now the Charter is law.  I have set out some important ones below:

1. Is there a law applying to my client which may be affected by a human right in the Charter?

2. On its face, can it be argued that the law violates a human right in the Charter?

3. If so, does the law have a legitimate aim (Charter, s 7(2), esp. 7(2)(b))?  If yes, go to point four, if no go to point five.

4. Is the law proportionate in the mechanisms it employs to meet the legitimate aim (Charter, s 7(2))?  If yes, there is no violation of the Charter.  If no, go to point five.

5. Can the law (which on an ordinary reading is either inconsistent or disproportionate), none the less be given a compatible interpretation under s 32?  If yes, then depending on your client’s objectives you may proceed to have the matter settled by the Supreme Court if your client considers it worthwhile.  If no, then query whether anything should be done.  A statement of incompatibility is unlikely to benefit all clients.  But it might be important for some, as it may have the effect of leading to legislative reform.
11 The UK Human Rights Act 1998 came into force on 2 October 2000.  So, there have been several years of jurisprudence develop in the UK, of which we can take advantage.  Although it should be noted that the UK is only one jurisdiction out of many with developed Human Rights jurisprudence.  Importantly , s 32(2) of the Charter provides that:

“International law and the judgements of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision.”

The House of Lords Approach
12 A number of House of Lords decisions warrant some attention as good examples of how provisions in the UK Human Rights Act 1998, which are similar to those in the Charter, have been applied.  The cases I will discuss are powerful illustrations of what sort of impact the Charter may have in Victoria.  They are also good examples of the process of reasoning which a Court is likely to engage in a Charter matter. 
Ghaiden (Appellant) v. Godin-Mendoza (FC) (Respondent)[2004] UKHL 30
13 The first case, Ghaiden (Appellant) v. Godin-Mendoza (FC) (Respondent)[2004] UKHL 30 (hereafter “Ghaiden”) is an example of a law which did not have a legitimate aim, but was capable of a compatible reading by statutory interpretation using s 3.  Lord Nicholls of Birkenhead gave the leading opinion, and I will focus on it.  
14 The rights advanced in this case, were the right to a home and the right to enjoy the right to a home free from discrimination.

15 The case concerned the question of whether a homosexual man could succeed as a statutory tenant upon the death of his partner (who was the original tenant) under the Rent Act 1977 (UK).  The question was dependent upon the meaning of “surviving spouse” as set out in Schedule 1 of the Rent Act 1977 (UK).  
16 The relevant provisions of Schedule 1 of the Rent Act 1977 provided:

'2(1) The surviving spouse (if any) of the original tenant, if residing in the dwelling-house immediately before the death of the original tenant, shall after the death be the statutory tenant if and so long as he or she occupies the dwelling-house as his or her residence. 

(2) For the purposes of this paragraph, a person who was living with the original tenant as his or her wife or husband shall be treated as the spouse of the original tenant.[emphasis added]
17 The taking of a statutory tenancy by succession vested a “surviving spouse” with extensive rights and entitlements which were not available for persons not being spouses, so it was a legal advantage to be a “spouse” under the Act.
18 The facts of the case are easily stated.  
19 Mr Godin-Mendoza was a homosexual.  He lived together with his partner, who was a statutory tenant under the Rent Act 1977.  His partner was granted a lease by the lessor in 1983 and later died on 5 January 2001.  Mr Godin-Mendoza then sought to take the benefit of the statutory tenancy under the Rent Act 1977, as the “surviving spouse” of his deceased partner.  The lessor argued that he had no right to the statutory tenancy because he was a homosexual and accordingly, he could not be a “surviving spouse”   because a “spouse” was defined in 2(2) as a person living together with the original tenant “as his or her wife or husband” which only included couples of opposite sex.
20 As it happened, the Lessor had recent high authority for that proposition.  In Fitzpatrick v Sterling House Association Ltd [2001] 1 AC 27, the House of Lords decided that “spouse” as defined in the very same provisions did not include a homosexual partner.  The opinions of the Law Lords were published on 28 October 1999. 
21 About one year after the House of Lords published its opinions in Fitzpatrick , the Human Rights Act 1998 (UK) came into force on 2 October 2000.   
22 Mr  Gordin-Medoza relied on the Human Rights Act (UK) to challenge the decision in Fitzpatrick on the basis that the House of Lords’ reading of “spouse” in that case violated his rights to (a) respect for his home and (b) respect for his home free from discrimination under the Human Rights Act.  He argued that “spouse”  should now be read expansively to include homosexual partners so as to be compatible with his Convention rights.
23 There were three main provisions used in Mr Gordin-Medoza’s  arguments under the Human Rights Act 1998 (UK):  
First section 3 of the Human Rights Act 1998 (UK), which provided that:
“(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.” The Convention rights referred to in s 3(1) are the rights as set out in the European Convention on Human Rights (“Convention”).
24 Second was Article 8 of the Convention which guarantees the right to respect for a person’s home. 
25 Third was Article 14 of the Convention which guarantees that human rights set out in the Convention shall be secured “without discrimination” on any grounds including those set out in a non-exhaustive list.

26 It was accepted by the parties, that paragraph 2 of Schedule 1 of the Rent Act 1977 was a provision to which Article 8 applied directly because Article 8 concerned Mr Godin-Mendoza’s right to respect of his home.
27 The next question was whether Schedule 1 of the Rent Act 1977 (UK) and the concept of “spouse” as only including heterosexual persons, discriminated against him in violation of Article 14, in terms of his right to enjoy his home without discrimination.   

28 Lord Nicholls of Birkenhead said the following concerning discriminatory laws [para 9]:

“It goes without saying that article 14 is an important article of the Convention. Discrimination is an insidious practice. Discriminatory law undermines the rule of law because it is the antithesis of fairness…In many circumstances opinions can differ on whether a suggested ground of distinction justifies a difference in legal treatment. But there are certain grounds of factual difference which by common accord are not acceptable, without more, as a basis for different legal treatment. Differences of race or sex or religion are obvious examples. Sexual orientation is another. This has been clearly recognised by the European Court of Human Rights: see, for instance, Fretté v France (2003) 2 FLR 9, 23, para 32. Unless some good reason can be shown, differences such as these do not justify differences in treatment...”[my emphasis].
Legitimate Aim and proportionality

29 Not all discrimination would amount to an impermissible violation of someone’s human rights; a violating law must either fail to have a legitimate aim or be disproportionate.  A similar test applies under the Victorian Charter which sets reasonable limits on human rights in s 7(2).
30 In considering whether the Rent Act provisions had a legitimate aim or were disproportionate, His Lordship considered two important factors:

· The history of the legislation.

· Whether any legitimate basis for the discrimination could be ascertained from it.
31 The history of the relevant provisions was as follows: 
1920 – A widow, living with her husband, was accorded a privileged succession position, but not a widower;

1980 – A widower was accorded the like protection;

1988 – Paragraph 2(2) was added, by which the survivor of an unmarried cohabiting heterosexual couple was treated in the same way as a married survivor of the original tenant.

Legitimate Aim 
32 In determining whether the legislation had a legitimate aim, His Lordship considered the history of the legislation and the rational for “spouses” being given preferential treatment under the Act, and found as follows [para 13]:

What is the rationale for this distinction? … The two of them made their home together in the house in question, and their security of tenure in the house should not depend upon which of them dies first [my emphasis added].”
33 The argument that the provisions were not aimed at a traditional family consisting of husband and wife only was accepted.   Here, the 1988 amendments allowing unmarried couples survivorship rights became important.  At paragraph 17, His Lordship said the following: 
“Marriage is not now a prerequisite to protection under paragraph 2. The line drawn by Parliament is no longer drawn by reference to the status of marriage. Nor is parenthood, or the presence of children in the home, a precondition of security of tenure for the survivor of the original tenant. Nor is procreative potential a prerequisite. The survivor is protected even if, by reasons of age or otherwise, there was never any prospect of either member of the couple having a natural child.”

34 What followed was that His Lordship could not find a legitimate aim [para 18 ]: 
“this being so, one looks in vain to find justification for the difference in treatment of homosexual and heterosexual couples. Such a difference in treatment can be justified only if it pursues a legitimate aim and there is a reasonable relationship of proportionality between the means employed and the aim sought to be realised. Here, the difference in treatment falls at the first hurdle: the absence of a legitimate aim.”[my emphasis]
35 Having made these findings, His Lordship and the whole House, found that Mr Godin-Mendoza had succeeded in the first step of the argument; ie, absent reference to s 3 of the Human Rights Act (the interpretative provision), the Rent Act provisions violated his right to a home free from discrimination [para 24].    

Interpretation provision was used to make the offending provisions compatible with the Human Rights Act
36 The final leg of the argument then centred on the remedy.  Could the discrimination identified be cured by s 3 of the Human Rights Act, so as to give the word “spouse” in the Rent Act a more expansive reading which would include homosexual couples.  Such a reading would have the effect of removing the discrimination, and making the provision compatible with Mr Godin-Mendoza’s right to his property under the Convention.  
37 Section 3 of the UK Act, like s 32 of the Victorian Charter, is the core remedial provision.  It is the section which determines whether a legal right exists or doesn’t exist.  It provides:

“(1) So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention rights.”[my emphasis]
38 The approach to s 3 of the UK Act by the Law Lords is robust.  Legislation must be interpreted consistently with Convention rights unless it is impossible to do so.   However, s 3 is not a blank cheque for amendment.  Any alteration to a statute must not result in a fundamental reversal of what a statute clearly sets out to achieve.  In such a case, s 4 of the UK Act may be invoked and a certificate of incompatibility made.  A certificate of incompatibility would then leave it in Parliament’s hands to correct the relevant provision by amendment if it so desired.  However, a finding of incompatibility is a measure of last resort.  
39 Lord Millet, at paragraph 56 in Ghaiden said this about the breadth of s 3:

“…even if, construed in accordance with ordinary principles of construction, the meaning of the legislation admits of no doubt, section 3 may require it to be given a different meaning…It can read in and read down; it can supply missing words, so long as they are consistent with the fundamental features of the legislative scheme; it can do considerable violence to the language and stretch it almost (but not quite) to breaking point. The court must "strive to find a possible interpretation compatible with Convention rights" (emphasis added) R v A [2002] 1 AC 45, 67, para 44 per Lord Steyn. But it is not entitled to give it an impossible one, however much it would wish to do so.” [my emphasis]
40 Lord Millet dissented in Ghaiden, but the above statement is consistent with the approach of the whole House.  Whilst he accepted that there was a violation of Mr Godin-Mendoza’s rights to his home on account of there being no legitimate aim, he found that the necessary implication of the words “as his or her wife or husband” were that it could only mean people of the opposite sex and so he found it incompatible with the Convention.
41 In paragraph 40, Lord Steyn (in my view, one of the more eloquent Law Lords in this field) gave the following warning against confining oneself to a traditional approach to legislative interpretation in Human Rights matters:

“My impression is that two factors are contributing to a misunderstanding of the remedial scheme of the 1998 Act. First, there is the constant refrain that a judicial reading down, or reading in, under section 3 would flout the will of Parliament as expressed in the statute under examination. This question cannot sensibly be considered without giving full weight to the countervailing will of Parliament as expressed in the 1998 Act.”[my emphasis]
42 In paragraph 41, Lord Steyn underlined the purposive approach to be given to the Human Rights Act 1998(UK) in applying fundamental rights:
“Section 3 requires a broad approach concentrating, amongst other things, in a purposive way on the importance of the fundamental right involved.”
43 As to the tension between the Court’s role in finding a compatible interpretation where possible, and the option of certifying a provision as being incompatible, Lord Steyn summarised the position in the following terms at paragraph 50:
“What is necessary, however, is to emphasise that interpretation under section 3(1) is the prime remedial remedy and that resort to section 4 must always be an exceptional course. In practical effect there is a strong rebuttable presumption in favour of an interpretation consistent with Convention rights.”

44 In the result, Lord Steyn agreed with Lord Nichols of Birkenhead, Lord Rodger of Earlsferry and Baroness Hale of Richmond, that the words “as his or her wife or husband” should be interpreted to mean “as if they were his wife or husband” so that the survivor of a homosexual partnership were the surviving “spouse” under paragraph 2 of Schedule 1 of the Rent Act 1977(UK).  No violence to the Act was seen to be done, because the social policy underlying the amendments to the Act in 1988 was to extend survivorship rights to couples living together in a stable relationship whether or not they were formally married.  The majority could see no difficulty in extending the reach of the provisions to homosexual couples who were regarded as living in an equivalent relationship in substance.  It is important to note that the majority used the 1988 extension of rights to unmarried couples as a foundation for their opinion.  It is also noteworthy, that in obiter dicta, the majority of the Lords made comments that the results may have been different if the 1988 extension to unmarried couples had not been enacted.  In other words, if there had been a finding that the Legislature had clearly intended as a fundamental feature of the legislation that unmarried couples were to be excluded from being a “spouse”, then Mr Godin-Mendoza may have failed in the proceeding.  
R v A (No. 2) [2002] 1 AC 45
45 The next case, R v A (No. 2) [2002] 1 AC 45 (hereafter “R v A”) is an example of legislation which was held to have a legitimate aim, but was disproportionate, and was ultimately capable of curing by use of s 3 of the UK Act (the interpretative provision).

46 The case is principally concerned with the admissibility of evidence and the right to a fair trial.  
47 The case concerned admissibility of evidence under the UK rape shield legislation.  One of the chief functions of the rape shield provisions was to protect complainants from humiliating and irrelevant questioning regarding their sexual history.  The provisions started by prohibiting questions relating to the complainants sexual history.  They then provided that a Court, upon application could grant leave for a narrow range of questions to be asked.  The twin myths which the legislation sought to negate were:

(a) Firstly, that women who have a sexual history are more likely to consent to intercourse; and

(b) Secondly, women who have a sexual history are less worthy of belief.
48 The facts of R v A are easily stated.  

49 The defendant met the complainant on about 26 May 2000.  Three weeks later, the complainant accused him of raping her on 14 June 2000 by the river Thames.  The defendant admitted having sex with her but he said she initiated it and consented to it.  He also made a statement that he had been in a consensual sexual relationship with her for about three weeks leading up to the disputed incident.  
50 The defendant had two available defences:

(a) The complainant actually consented; and
(b) He honestly believed that she was consenting.
51 In December 2000, the defendant sought leave from a Judge to cross-examine and lead evidence about his alleged sexual relationship with the complainant over the three weeks.  Applying the rape shield provisions, the judge refused the accused leave, and observed that his decision, prima facie, violated the defendant’s Convention right to a fair trial.  
52 On appeal, the question before the House was:

May a sexual relationship between a defendant and complainant be relevant to the issue of consent so as to render its exclusion under section 41 of the Youth Justice and Criminal Evidence Act 1999 a contravention of the defendant's right to a fair trial?
Rape shield provisions
53 Section 41(1) of the Youth Justice and Criminal Evidence Act 1999, prohibits evidence or questions about a complainant’s sexual history. 
"(1) If at a trial a person is charged with a sexual offence, then, except with the leave of the court -

(a) no evidence may be adduced, and

(b) no question may be asked in cross-examination, 

by or on behalf of any accused at the trial, about any sexual behaviour of the complainant.

54 Section 41(2)-(6) set out exceptions to the exclusion rule which allow a Court to permit a narrow range of evidence or questions relating to the complainant’s sexual history with the accused upon application of the accused.  The House considered the various gateways for admission of evidence of prior sexual history between the accused and the complainant.  Bar one, they were all incapable of allowing in evidence of the prior sexual history between the accused and the complainant mainly on account of having very tight temporal restrictions.  Section 41(3)(c) which concerned the reception of similar fact evidence was the only possible exception.  
55 Section41 (3)(c) relevantly allowed the Court to give leave for questions or evidence being led on the issue of consent, where there was similar fact evidence, ie. where:

 (c)
the sexual behaviour of the complainant to which the evidence or question relates is alleged to have been, in any respect, so similar - 

(i)
to any sexual behaviour of the complainant which (according to evidence adduced or to be adduced by or on behalf of the accused) took place as part of the event which is the subject matter of the charge against the accused,…
that the similarity cannot reasonably be explained as a coincidence. [my emphasis]
56 Lord Steyn said the following near the bottom of paragraph 29:

“ Section 41 imposes the same exclusionary provisions in respect of a complainant's sexual experience with the accused as with other men. This is the genesis of the problem before the House.” 
Legitimate Aim

57 It was generally accepted by the House that Parliament’s aim of eradicating the twin myths was legitimate [36].
Proportionality

58 The real issue was whether the rules which excluded evidence and questions of sexual history between an accused and the complainant were justified and proportionate in achieving their aim or disproportionate and thus a violation of A’s Convention right to a fair trial.
59 In exploring whether there was a rational basis for excluding relevant sexual history between the Defendant and the Complainant (as distinct from the Complainant and third parties), the Court was strongly influenced by the academic literature of a Mr Kibble.  In referring to his works Lord Steyn [para 32], said:

“…good sense suggests that it may be relevant to an issue of consent whether the complainant and the accused were ongoing lovers or strangers. To exclude such material creates the risk of disembodying the case before the jury. It also increases the danger of miscarriages of justice.”
60 His Lordship commented on s 41(3)(c) which effectively allowed similar fact evidence going to the issue of consent .  Whilst there was no temporal restriction on when the similar sexual conduct took place, His Lordship said the following [at para 42]:

“This gateway is only available where the issue is whether the complainant consented and the evidence or questioning relates to behaviour that is so similar to the defence's version of the complainant's behaviour at the time of the alleged offence that it cannot reasonably be explained as a coincidence. An example would be the case where the complainant says that the accused raped her; the accused says that the complainant consented and then after the act of intercourse tried to blackmail him by alleging rape; and the defence now wishes to ask the complainant whether on a previous occasion she similarly tried to blackmail the accused.”

61 His Lordship found that the restrictions of “so similar” and that the “similarity cannot reasonably be explained as a coincidence” were unduly restrictive.  At paragraph 43, His Lordship applied the provisions in the context of the Defendant in the appeal before him, A:
“Making due allowance for the words "in any respect" in section 41(3)(c), the test "that the similarity cannot reasonably be explained as a coincidence" is inapt to allow evidence to be admitted or questioning to take place that, for example, (i) the complainant invited the accused at an office party on a Friday to come to her flat on the Sunday to make love to her or (2) that the complainant and the accused had sexual relations on several occasions in the previous month. While common sense may rebel against the idea that such evidence is never relevant to the issue of consent, that is the effect of the statute. In my view ordinary methods of purposive construction of section 41(3)(c) cannot cure the problem of the excessive breadth of the section 41, read as a whole, so far as it relates to previous sexual experience between a complainant and the accused. Whilst the statute pursued desirable goals, the methods adopted amounted to legislative overkill.”

62 The restrictive exclusionary effect of the legislation was found to be disproportionate.  

Interpretation under s 3
63 Having found that the exclusionary effect of the legislation was disproportionate and in violation of the right to a fair trial, His Lordship then concentrated on the question of whether s 41 could be read consistently with the right to a fair trial when read together with s 3 of the Human Rights Act.
64 Lord Steyn’s approach to s 3 (which was similar to that of the whole House) is to give it full effect [para 44].  
“…the interpretative obligation under section 3 of the 1998 Act is a strong one. It applies even if there is no ambiguity in the language in the sense of the language being capable of two different meanings… Section 3 places a duty on the court to strive to find a possible interpretation compatible with Convention rights… The techniques to be used will not only involve the reading down of express language in a statute but also the implication of provisions. A declaration of incompatibility is a measure of last resort. It must be avoided unless it is plainly impossible to do so.”(my emphasis added)

65 His Lordship then found that it was possible under s 3 of the UK Act to:

a. Read down the requirements of the similar fact restrictions in s 41(3)(c), and

b. Read in an implied provision allowing a judge to admit evidence necessary to ensure a fair trial under the Convention.
His test was ultimately adopted by the whole of the House.
66 In paragraph 45, His Lordship said: 
“In my view section 3 requires the court to subordinate the niceties of the language of section 41(3)(c), and in particular the touchstone of coincidence, to broader considerations of relevance judged by logical and common sense criteria of time and circumstances. After all, it is realistic to proceed on the basis that the legislature would not, if alerted to the problem, have wished to deny the right to an accused to put forward a full and complete defence by advancing truly probative material. It is therefore possible under section 3 to read section 41, and in particular section 41(3)(c), as subject to the implied provision that evidence or questioning which is required to ensure a fair trial under article 6 of the Convention should not be treated as inadmissible. The result of such a reading would be that sometimes logically relevant sexual experiences between a complainant and an accused may be admitted under section 41(3)(c). On the other hand, there will be cases where previous sexual experience between a complainant and an accused will be irrelevant, eg an isolated episode distant in time and circumstances. Where the line is to be drawn must be left to the judgment of trial judges.”
67 The effect of the decision was to allow the admission of evidence relating to consensual sexual history between an accused and a complainant where it would otherwise have been clearly excluded if the Human Rights Act had not been applied.  It was a result that could not have been reached by common law.
R v Lambert [2001] UKHL 37, [2002] AC 545

68 The next case, R v Lambert, is another example of legislation which was found to have a legitimate aim, but was disproportionate.  It was capable of being cured by s 3 (the interpretative provision).

69 In this case, the House considered legislation which reversed the burden of proof in a criminal case onto an accused.  The human right relied on by the accused was the right to a presumption of innocence.
70 The appellant was convicted of possessing cocaine, with intent to supply, contrary to section 5 of the Misuse of Drugs Act 1971.  
71 Section 5(3) of the Act provided the offence: 
“Subject to section 28 of this Act, it is an offence for a person to have a controlled drug in his possession…”.
72 There was no question that the appellant had the cocaine in his possession.  Without more, he would be convicted, as possession alone, subject to s 28, secured a conviction under s 5.
73 Section 28 of the Act provided a defence that a person possessing a controlled drug under s 5 will be acquitted if:

“…he proves that he neither believed nor suspected nor had reason to suspect that the substance or product in question was a controlled drug”.

74 The proof required for that defence was proof on the balance of probabilities – it was a legal burden which if not satisfied by the defence, would result in a conviction against the accused.  The effect of the combination of sections 5 and s 28 of the Act was a shifting of the onus onto the defendant to prove on the balance of probabilities that he did not know or suspect he was in possession of cocaine.  It was a reversal of the legal presumption that a person is innocent until proven guilty by the prosecution.

75 During the trial, the appellant relied on section 28(3) of that Act asserting that he did not believe or suspect, or have reason to suspect, that the bag which he carried contained cocaine. 

76 The judge directed the jury, in accordance with what was accepted to be the law at the time, that the prosecution had to prove only that he had and knew that he had, a bag in his possession and that the bag contained cocaine. The judge directed that to establish the defence under section 28(3), the defendant had to prove on the balance of probabilities that he did not know that the bag contained cocaine.   Again, this was a legal rather than a merely evidential burden.  If it was an evidential burden, all the defendant had to do was produce evidence before the court that he did not believe he was in possession of cocaine, which would then have to be disproved beyond reasonable doubt by the prosecution.  
77 The appellant was convicted.  He appealed the judge’s direction on the basis that it was wrong in that the judge should not have directed the jury that he had a legal burden to prove his innocence, because such a direction violated his presumption of innocence under Article 6 of the Convention.  
78 Article 6(2) of the Convention provided that:

 “Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.”  
The equivalent Charter provision is in s 25(1).  
79 The questions before the House, as formulated by Lord Steyn [para 26] were:

(a)  the significance of the presumption of innocence under article 6.2; 

(b) whether section 5(3) of the 1971 Act, read with section 28, made an inroad on the presumption of innocence; and

(c)  if it did, to consider whether the inroad was both justified and proportionate;  and, 

(d) if not, whether in accordance with section 3 of the 1998 Act it could be read in a way which made it compatible with convention rights.
What was the significance of the presumption?
80 Lord Steyn regarded the presumption of innocence in article 6.2 as significant for a number of reasons [para 33-34]:
a.  Parliament, by its enactment of the Human Rights Act, provided that any inroad to the presumption of innocence must be compatible with article 6; 
b. the public interest in ensuring innocent people are not convicted and subjected to ignominy and heavy sentences massively outweighs the public interest in ensuring that a particular criminal is brought to book; 
c. the European Court has held that Article 6 requires States to confine any inroads on the presumption of innocence within reasonable limits which take into account the importance of what is at stake and maintain the rights of the defence.
Was there an inroad on the presumption of innocence?
81 The effect of ss 5(3) and 28 of the Act was that if you were found with cocaine you were guilty until you proved that it was more than likely that you were innocent.  The sections were held to make an inroad on the presumption of innocence because a person may be convicted where a reasonable doubt existed about their guilt.      
Was the inroad justified?  
82 Lord Steyn found that there was a justification or legitimate aim for the inroad on the presumption of innocence.  It was based on the fact that it was difficult for the police and prosecuting authorities to bring drug smugglers to account, when they could hide drugs in a container, and then simply say they did not know they were there.
Was the inroad proportionate?
83 The test here was whether there was a pressing necessity to impose a legal rather than an evidentiary burden.  The fact that a defendant could end up with a very heavy sentence, up to life imprisonment, even though the jury found it was reasonably possible he did not know about the drugs, weighed heavily in Lord Steyn’s judgment.  
84 Lord Steyn found that ss 5 and 28 were a disproportionate reaction to perceived difficulties facing the prosecution in drugs cases, and that it would have been sufficient to impose an evidential burden.  They were therefore, on an ordinary reading, in violation of A’s right to a presumption of innocence.
Could sections 5 and 28 be read together with section 3 of the Human Rights Act to make them compatible with Article 6 of the Convention?

85 Lord Steyn and the majority found no difficulty in reading the words “prove” under s 28 as meaning ‘giving sufficient evidence’.  Once sufficient evidence was placed before the jury to raise the issue, it was for the prosecution to show beyond reasonable doubt that the defence is not made out.  Lord Steyn’s views were substantially repeated by Lord Slynn,  Lord Hope, and Lord Clyde.  Lord Hutton dissented.
86 The effect of the decision was to shift the burden of proof back to the Crown.  There have been a number of cases decided subsequent to this decision on shifting burdens.  Each case will turn on its own facts and the underlying purposes of the legislative provisions.  Suffice to say, that if you have a case with a reverse onus provision, it may be important that you consider these cases.
Terrorism cases
87 When Lord Walker of Gestingthorpe addressed the Anglo-Australian Lawyers Society in August of 2007, he mentioned some very important decisions concerning suspected terrorists which are worth mentioning (see Victorian Bar News, 2007, No 142, 44-51).   There was one concerning control orders which had not then been decided, which has since been published in October of 2007.
A v Secretary of State for the Home Department [2005] 2 AC 68 
88 The first of the terrorism cases, is an example of legislation which (apart from its discriminatory aspects) had a legitimate aim, employed disproportionate means, and was declared incompatible with the Convention.

89 In  A v Secretary of State for the Home Department [2005] 2 AC 68, the House was concerned with provisions under the Anti-Terrorism, Crime and Security Act 2001; namely:

Section 21 which enabled the UK Secretary of State to certify a person as a “suspected terrorist”, ie. any person that may have a terrorist link; and
Section 23(1) which provided for the indefinite detention of certified suspected terrorists who could not otherwise be deported and who were untried and had no charge against them.  
90 These provisions allowed for a limitation of one of the most fundamental human rights; the right to liberty.  The provisions were designed to overcome an obstacle arising as a result of a decision of the European Court of Human Rights in Chahal v United Kingdom (1996) 23 EHRR 413.  Mr Chahal was a Indian Sikh separatist who had been granted indefinite leave to remain in the UK.  However, the Home Secretary decided to deport him because his continued presence in UK was not conducive to the public good in the context of the fight against terrorism.  Mr Chahal challenged the deportation on the basis it would constitute a violation of his convention right in that he faced torture or inhuman or degrading treatment if returned to India.  The European Court agreed and found that it was illegal for the UK to deport Mr Chahal.  He was ultimately released into the UK community.
91 Sections 21 and 23 of the Anti-Terrorism, Crime and Security Act 2001, applied only to foreign nationals and there were no other provision which provided for the certification and indefinite detention of UK Nationals.

92 The Secretary of State argued that the provisions were legally defensible as they were made under Article 15 of the Convention which allowed for a Derogation from convention rights “In time of war or other public emergency threatening the life of the nation” and only to “the extent strictly required by the exigencies of the situation”.   The essence of the Secretary of States’ argument was that since September 11, 2001, the threat of terrorism was a continuing one which justified the indefinite detention of foreign suspects who could not be deported.  The question before the House was whether there was a proper derogation.
State emergency?  
93 Nine Law Lords gave their opinions in an 8/1 decision (Lord Walker dissenting).  The leading opinion was given by Lord Bingham of Cornhill whose reasons were substantially adopted by the majority of the House.  The House found by majority, that there was a state of public emergency threatening the life of the nation – the first requirement for a derogation, and did so, notwithstanding that the threat complained of must be imminent and notwithstanding that there was evidence (government statements) to suggest that there was no imminent threat.  The majority were willing to give the executive government a “wide margin of appreciation” in arriving at that conclusion. Some judicial deference to the executive’s discretion is more likely to arise in matters relating to national security than in other legislative areas on account of its special expertise in making them.  Lord Hoffman in the majority differed on the question of state emergency - his powerful views are worth repeating (paras 96-97):

“Terrorist violence, serious as it is, does not threaten our institutions of government or our existence as a civil community….The real threat to the life of the nation, in the sense of people living in accordance with its traditional laws and political values, comes not from terrorism but from laws such as these.”

Second limb of derogation/proportionality 
94 The next question was whether the derogation order and provisions limiting convention rights were strictly required by the exigencies of the situation.  

95 In determining this question, it became important to consider the objective of the legislative provisions.  The objective was held to be the protection of the British people against Al-Qaeda terrorism [per Lord Bingham at para 54].
96 The House then considered the test for determining whether a derogating law was arbitrary or excessive in that it went beyond what was strictly necessary.  The test is [para 30]:

"whether: (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective."

97 The House found that the derogation order and the legislative provisions were disproportionate in that sections 21 and 23 did not rationally address the Al-Qaeda terrorist threat because they: 

(a) did not address the threat presented by UK nationals which were in substantial numbers;

(b) permitted foreign nationals suspected of being Al-Qaeda terrorists or their supporters to pursue their activities abroad if there was any country to which they were able to go;

(c) permitted the certification and detention of persons who were not suspected of presenting any threat to the security of the United Kingdom as Al-Qaeda terrorists or supporters (bearing in mind that the derogation order and legislative provisions were in reaction to Al-Qaeda terrorism and not other forms of terrorism).
98 If the threat presented to the security of the United Kingdom by UK nationals suspected of being Al-Qaeda terrorists or their supporters could be addressed without infringing their right to personal liberty, it was not shown why similar measures could not adequately address the threat presented by foreign nationals.  That is, it was not demonstrated why foreign nationals could be locked up, whereas lesser measures could apply to UK nationals.
Discrimination

99 The derogation order did purport to derogate from the right to liberty, however, it did not derogate from the guarantee in Article 14 of the Convention that “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination…”
100 In determining whether there had been a violation of Article 14, the relevant test was [para 50]: 

"(1)  Do the facts fall within the ambit of one or more of the Convention rights? (2) Was there a difference in treatment in respect of that right between the complainant and others put forward for comparison? (3) If so, was the difference in treatment on one or more of the proscribed grounds under article 14? (4) Were those others in an analogous situation? (5) Was the difference in treatment objectively justifiable in the sense that it had a legitimate aim and bore a reasonable relationship of proportionality to that aim?"

101 The Home Secretary argued that nationals and non nationals were not in an analogous situation.  He said that nationals had a right to stay in the UK and non nationals did not.  He argued that non nationals could leave the UK and be returned to their country of origin or another country – UK nationals could not.  The appellants argued that both UK and foreign nationals suspected of terrorism were a threat to UK security.

102 The Lords generally found that UK Al-Qaeda terrorists and foreign Al-Qaeda terrorists were in an analogous situation, and that the difference in treatment was based on nationality and immigration status and not on grounds of UK security.  
103 Lord Bingham made the following findings at para 54:

“…it is then necessary to assess the justification of the differential treatment of non-UK nationals "in relation to the aim and effects of the measure under consideration". The undoubted aim of the relevant measure, section 23 of the 2001 Act, was to protect the UK against the risk of Al-Qaeda terrorism. As noted above (para 32) that risk was thought to be presented mainly by non-UK nationals but also and to a significant extent by UK nationals also. The effect of the measure was to permit the former to be deprived of their liberty but not the latter. The appellants were treated differently because of their nationality or immigration status. The comparison contended for by the Attorney General might be reasonable and justified in an immigration context, but cannot in my opinion be so in a security context, since the threat presented by suspected international terrorists did not depend on their nationality or immigration status.”[my emphasis added]
104 The House quashed the derogation order and declared ss 21 and 23 as being incompatible with articles 5 (right to liberty) and article 14 (right to enjoy rights free from discrimination).  
105 One is reminded of our previous Commonwealth Government’s use of its immigration power in the Dr Haneef case, and perhaps more poignantly, our Commonwealth immigration laws which infamously allowed a stateless man, Mr Al Kateb, to be held in indefinite detention without charge or trial potentially for the rest of his life in circumstances where he was an innocent man; a view upheld by a majority of our then constituted High Court (Gleeson CJ, Gummow and Kirby  JJ dissenting).     It was a result which clearly violated Mr Al Kateb’s otherwise internationally recognised human rights and was repugnant to the most basic notions of fairness.
A v Secretary of State for the Home Department [2005] UKHL 71

106 The second terrorism case is worth mentioning because of the breathtaking propositions advanced by the Secretary of State in the UK – it demonstrates that even in the most civilised of democratic societies with a healthy functioning democracy founded on the “rule of law”, there are people ready to advance the most barbaric of arguments and that there is a real need for clear human rights protections in law.
107 A v Secretary of State for the Home Department [2005] UKHL 71, again concerned provisions of the Anti-Terrorism, Crime and Security Act 2001.  It concerned the admissibility of evidence procured by torture in administrative proceedings testing the certification and detention of suspected terrorists.   The Special Immigration Appeals Commission (“SIAC”), a Superior Court of Record was established, among other things, to hear appeals under s 25 of the Anti-Terrorism, Crime and Security Act 2001.  Section 25 enabled a person certified under s 21 by the Secretary of State as a “suspected terrorist” to appeal the certification and resulting detention.  Under the Act, SIAC would cancel the certificate if it found there were no reasonable grounds for the suspicion referred to in s 21 of the Act.  In establishing reasonable grounds for the certification, the Secretary of State argued that he was entitled by law in SIAC proceedings to admit evidence procured by torture in a foreign state provided the torture was carried out without the complicity of British authorities.
108 In proceedings before SIAC, suspected terrorists are denied fundamental elements of procedural fairness and can be substantially shut out of proceedings.  For example,  proceedings:

a. may be heard without the suspect being given full particulars of the reason for the decision under appeal;

b. may be heard in the absence of the suspect and his legal representative; 
c. may provide for the suspect to be given a summary of the evidence taken in his absence;

d. may provide for the appointment by the relevant law officer of a legally qualified special advocate to represent the interests of a suspect (but having no responsibility to the suspect) in proceedings before SIAC from which the suspect and his legal representative are excluded.
109 The Secretary of State contended that evidence obtained by torture in a foreign state was admissible in SIAC proceedings to test the reasonableness of his certification of a person as a “suspected terrorist”. 
110 The Secretary of State relied on Rule 44(3) of the SIAC (Procedure) Rules 2003, which provided that SIAC “may receive evidence that would not be admissible in a court of law” to assert that torture evidence was admissible, as the rules dispensed with rules of evidence.  
111 The House rejected the argument and held that nothing less than clear words would suffice to allow the reception of torture evidence.  Hearsay was clearly allowed, but Parliament would have to make it express where it intended to violate such a fundamental right as freedom from torture.  
112 All seven of the Law Lords sitting on the case rejected the admission of torture evidence in the proceeding regardless of its origin.  Most of the Law Lord’s referred extensively to international instruments prohibiting torture, however, at least three of them found that the common law excluded torture evidence no matter where it came from (Bingham at para 52, Hope at para 112 and Carswell at para 157 and probably Brown at para 165).  
113 Lord Bingham put the proposition in these terms (which echoed the sentiments of the each of the Lords) [para 33]:

“There can be few issues on which international legal opinion is more clear than on the condemnation of torture. Offenders have been recognised as the "common enemies of mankind"”.
114 At para 52, Lord Bingham said:

“The principles of the common law, standing alone, in my opinion compel the exclusion of third party torture evidence as unreliable, unfair, offensive to ordinary standards of humanity and decency and incompatible with the principles which should animate a tribunal seeking to administer justice. But the principles of the common law do not stand alone. Effect must be given to the European Convention, which itself takes account of the all but universal consensus embodied in the Torture Convention..”[my emphasis]
115 So far so good.   The House of Lords abhors the admission of torture, and torture statements are inadmissible in England regardless of their origin.

116 However, the controversy is not over.  The House had to consider the strict wording of Article 15 of the Torture Convention in determining a test for who should bear the onus of establishing that a statement was extracted by torture.  
117 Article 15 provides:
"Each State Party shall ensure that any statement which is established to have been made as a result of torture shall not be invoked as evidence in any proceedings, except against a person accused of torture as evidence that the statement was made." [my emphasis]

Onus of proof
118 The majority held that the suspected terrorist had to prove on the balance of probabilities that a statement was extracted by torture.
119 Lord Bingham in the minority (with whom Lord Nichols of Birkenhead and Lord Hoffman agreed) was of the view, that the conventional approach to burden of proof was not appropriate in proceedings before SIAC because the suspects:

(A)   
may not know the name or identity of the author of an adverse statement;

(B)

may not see the statement or know what it says;

(C)
may not be able to discuss the adverse evidence with the special advocate appointed (without any responsibility) to represent his interests; 

(D) 
may have no means of knowing what witness he should call to rebut assertions of which he is unaware.

120 The minority held that once a suspected terrorist could identify a statement (probably through the special advocate) as coming from a State known to torture, SIAC then had to be satisfied that there was no real risk that it was procured by torture.  If it could not be so satisfied, then the statement should be excluded.
121 At para 59, Lord Bingham made the following comment about Lord Hope’s test requiring the suspect to prove a statement was obtained by torture:

“This is a test which, in the real world, can never be satisfied.  The foreign torturer does not boast of his trade…It is inconsistent with the most rudimentary notions of fairness to blindfold a man and then impose a standard which only the sighted could hope to meet.”
122 Lord Bingham’s comment to the effect that it is unfair to impose a burden on the blind “which only the sighted could hope to meet”, underlines the proposition, that the Secretary of State, having obtained a statement in the first place, would be better positioned to ascertain, having regard to its origins, whether a statement was extracted by torture or not, than a suspect who may have little or no knowledge of it.  But the Secretary bears no onus to prove the statement was not procured by torture and could remain silent under the majority test.  The overall effect of the decision, having regard to the procedural disadvantages of suspects, may be to allow torture evidence in by the back door.
123 The orders made by SIAC and the Court of Appeal were set aside, and the matter was remitted to SIAC to be heard again in light of the opinions in the House.
Secretary of State for the Home Department v JJ and others [2007] UKHL 45 (published 31 October 2007)

124 The third case in the trilogy concerned the legality of control orders.

125 The Prevention of Terrorism Act 2005 was enacted on 11 March 2005.  It repealed Part 4 of the Anti-terrorism, Crime and Security Act 2001, including s 23, which the House had found to be incompatible with articles 5 (right to liberty) and 14 of the Convention in A v Secretary of State for the Home Department [2005] 2 AC 68.

126 The Act provided a new regime of control orders (to replace the imprisonment regime held to violate convention rights in the earlier case) so that suspected terrorists not charged with any criminal offence could be subject to very stringent controls without putting them in high security prison.  Under the new provisions the Secretary of State could make a control order against an individual if he reasonably suspected the individual was or had been involved in a terrorism-related activity where he considered it necessary for the protection of the public, except where the order imposed obligations which were incompatible with article 5 of the Convention.  
127 Subject to a number of exceptions which did not apply (such as imprisonment for a criminal offence), the right to liberty was unqualified.  So, the Secretary of State did not have power to make the impugned control orders where they would violate the right to liberty.  The suspected terrorists challenged the Secretary’s control orders on the basis that, applying the relevant test they were “flawed”, in that they violated their Convention rights to liberty.   
128 Lord Hoffman set out one of the more restrictive orders before the House:
The order provided that the suspect shall:

(1)  at all times wear an electronic monitoring tag;

(2)  remain in his flat at all times except from 10 am until 4 pm;

(3)  report to the monitoring company twice a day;

(4)  allow the police any time to search his flat;

(5)  not receive any private visitors except with the prior consent of the Home Office, supplying them with the visitor's name, address and photograph;

(6)  Not meet anyone by prior arrangement outside his flat except with Home Office consent and not attend any pre-arranged gatherings except to attend at one mosque approved by the Home Office;

(7)  Not associate or communicate with 5 named individuals against whom control orders have also been made;

(8)  Not use a mobile telephone or internet connection;

(9)  Not go outside a designated area substantially the size of an Inner London borough;

(10)  Surrender his passport;

(11)  Not maintain more than one bank account of which details have been notified to the Home Office;

(12)  Not transfer money or goods abroad without the consent of the Home Office.

129 In paragraph 15 Lord Bingham  made the following comment about house arrest:
“Continuos house arrest may reasonably be regarded as resembling, save as to the place of confinement, conventional modes of imprisonment or detention.”
130 The majority found that there was a deprivation of liberty.  Lord Hoffman and Lord Carswell dissented.

131 In a view which was consonant with the majority, Lord Bingham found that taking account of their type, duration, effects and manner of implementation, the control orders amounted to a deprivation of liberty [para 24]:
“ The effect of the 18-hour curfew, coupled with the effective exclusion of social visitors, meant that the controlled persons were in practice in solitary confinement for this lengthy period every day for an indefinite duration, with very little opportunity for contact with the outside world, with means insufficient to permit provision of significant facilities for self-entertainment and with knowledge that their flats were liable to be entered and searched at any time. The area open to them during their six non-curfew hours was unobjectionable in size, much larger than that open to Mr Guzzardi. But they were (save for GG) located in an unfamiliar area where they had no family, friends or contacts, and which was no doubt chosen for that reason. The requirement to obtain prior Home Office clearance of any social meeting outside the flat in practice isolated the controlled persons during the non-curfew hours also. Their lives were wholly regulated by the Home Office, as a prisoner's would be, although breaches were much more severely punishable. The judge's analogy with detention in an open prison was apt, save that the controlled persons did not enjoy the association with others and the access to entertainment facilities which a prisoner in an open prison would expect to enjoy.”.

132 In the result there was a 3/2 majority decision that there was a deprivation of liberty.  
133 However, Lord Brown in the majority [para 105], also commented in obiter, that he:

“…would regard the acceptable limit to be 16 hours, leaving the suspect with 8 hours (admittedly in various respects controlled) liberty a day…That, however, should be regarded as the absolute limit.  Permanent home confinement beyond 16 hours a day on a long-term basis necessarily to my mind involves the deprivation of physical liberty.”
134 The result was a 3/2 majority view that 16 hours a day home confinement under a control order would not amount to a deprivation of liberty.

135 The original orders were quashed.  Lord Bingham found that as there was a violation of article 5, the Secretary of State had no power to make the orders, and they were therefore a nullity [para 27].  Following Lord Bingham, Baroness Hale [para 64] and Lord Brown [para 109] held the judge was right to quash the orders in their entirety.   Lord Carswell dissented, but agreed that if there had been a deprivation of liberty, the orders should be quashed in their entirety [para 85].
Victorian Decisions

136 There have been a number of Victorian decisions, summaries of which can be seen on the HRLRC website:http://www.hrlrc.org.au/html/s01_home/home.asp.  I have chosen to focus on one recent Victorian decision which is an example of the Court applying the Charter in a remedial way.

 Gray v DPP [2008] VSC 4
137 This case is arguably an example of the Charter being used to develop the common law.

138 In Gray v DPP [2008] VSC 4 (16 January 2008), Bongiorno J considered whether an accused’s Charter rights were brought into play on a bail application.  The defendant was in a reverse onus position under the Bail Act and argued that there may be a long delay before his matter was heard and that the delay (during which he would be in custody) may be equal to the period of any sentence which he would get on a finding of guilt.  Initially, the Charter was not argued before His Honour.  His Honour nevertheless applied it (small warning for counsel that the Bench is actively engaging in Human Rights arguments and has a duty to in some circumstances).  His Honour considered whether Gray, despite his reverse onus position, should be released on bail in view of:

(a)  His guarantee under s 25(c) of the Charter to be tried without unreasonable delay.
(b) His right to be released under s 21(5)(c) of the Charter where his trial is unreasonably delayed.

(c) His right not to be deprived of his liberty except in accordance with law under s 21(3) of the Charter.

139 His Honour made the following comments in his judgment:

“…it is by no means certain that the applicant will not have served more time in gaol on remand than he would be required to serve under any sentence imposed by the County Court if he is not granted bail.”
“This situation is the more unsatisfactory in light of the requirement of those sections of the Charter of Human Rights and Responsibilities which require persons accused of crime to be tried without unreasonable delay and released if that does not occur. 
“That a person may serve more time on remand than his ultimate sentence is a significant matter on any consideration of bail at common law. It is of even greater significance now in light of the existence of the Charter and the provisions to which I have referred. If the Charter in fact guarantees a timely trial, the inability of the Crown to provide that trial as required by the Charter must have an effect on the question of bail. It would be difficult to argue that a trial which may well be not held until after the applicant had spent more time in Custody than he is likely to serve upon a sentence would be a trial held within a reasonable time. The only remedy the Court can provide an accused for a failure by the Crown to meet its Charter obligations in this regard (or to ensure that it does not breach those obligations so as to prejudice the applicant), is to release him on bail - at least the only remedy short of a permanent stay of proceedings.”[my emphasis]
“Taking into account all of these matters, and in particular the delay which may well attend the finalisation of this case…He will be released on bail.”

140 What Justice Bongiorno did not do in Gray’s case was apply a s 32 interpretation process of reasoning (ie, to say for example, that the reverse onus provisions in the Bail Act must be read as being subject to a hearing being guaranteed within a reasonable time so as to make it compatible with the Charter).  His Honour, instead, appears to be saying that at common law, delay is a factor which of itself may be sufficient, depending on the circumstances, as a basis for a defendant being released in a reverse onus position – more so in light of the Charter provisions.  It appears that His Honour may have considered the Charter provisions as an ingredient to be taken into account on the issue of the common law “delay” so as to require bail be given or stay the proceedings.   It is possibly a neater and more direct approach than engaging in s 32 arguments.  But was it permissible for His Honour to take the course he did finding a remedy without using s 32?  Could he have done it another way?  
141 There appear to be a number of possibilities.  One answer appears to be in s 7(2).  Human rights “may be subject under law only to such reasonable limits...”  (which are then set out).  The word “law” is not defined in the Charter.  The question is partly resolved when one looks at the Explanatory Memorandum.  In its discussion of s 7 it reads, “Pursuant to s 7 of the Charter, a human right may only be subject under law (whether statutory or common law) to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom”[my emphasis].    Section 7(2) arguably applies the Act to the common law.  As a source of law which may have direct application to the common law, it appears to provide a basis for the assertion of human rights wherever a judge is applying the common law or making a discretionary judgment which intersects with a human right.  So it is arguable that Justice Bongiorno may have been acting within s 7.  Not that His Honour would have to rely directly on s 7.  The common law can expand of its own accord.  (in Smith v Chief Constable of Sussex Police [2008] EWCA Civ 39 (5 February 2008), the UK Court of appeal held that a claim in negligence against the police for failing to protect a person’s life, should arguably take account of the duties and standards imposed by Art 2 (right to life) of the European Convention of Human Rights.  I believe the matter is on appeal in the House of Lords and will be heard in May).   Although, it should be noted in this connection, that those parts of the law of negligence which have been codified in Victoria will be subject to s. 32 of the Charter.
142 Then there is section 38 of the Charter which provides that “Subject to this section, it is unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give proper consideration to a relevant human right”.  His Honour referred to the “inability of the Crown” to meet its Charter obligations by providing a timely trial.  Section 38 could only have applied to a decision of the Crown after 1 January 2008 (s 49(3) of the Charter).  On this reasoning it is not clear what the Crown’s “decision” was?  Perhaps it could be argued that its decision to oppose the bail application was inconsistent with the defendant’s human rights to a timely trial in the circumstances?  But a decision is not necessary.  Section 38 would apply if the Crown acted in a way incompatible with human rights.  It is likely that the delay in getting the matter to trial would of itself constitute an act incompatible with human rights.  
143 Another possibility is the application of s 6(2)(b) of the Charter which provides that the Charter applies to “courts and tribunals, to the extent that they have functions under Part 2 and Division 3 of Part 3”.  Part 2 is the Part which sets out Human Rights.  Some of the rights relate to the Court’s functions.  For example, the right to a fair trial, right to a timely trial or otherwise be released etc.    As the functions of court in granting or denying bail have an effect on the question of a timely trial and the right to otherwise be released, it may be that His Honour was effectively acting in accordance with his duties under s 6(2)(b) so as not to act incompatibly with the defendants right to a timely trial or to otherwise be released.  It is also noteworthy, that s 7 which has application to the common law (judge made law) is in Part 2; this appears to lend further force to the proposition that the Court has a duty to keep the common law in step with human rights as the application of the common law is one of the core functions of the Court.
In conclusion
144 The above cases illustrate the potential impact that Human Rights laws may have in this State and the process of reasoning likely to be engaged by our Court. We have seen cases which:

a. allowed homosexuals rights which were held not to exist only a couple of years before;

b.  allowed the admission of evidence which would otherwise have been excluded;
c. shifted the onus of proof back onto the Crown;
d. partially dismantled the UK terror legislation – not likely here on account of our Federal structure absent a Commonwealth Human Rights Act – but still good examples of the process of reasoning engaged in by the House of Lords;
e. allowed an accused person to be released on bail due to an unreasonable delay in the hearing of his trial.

145 The most immediate provision to know from the outset is s 32 of the Charter, the interpretative provision.  It is revolutionary as a tool of statutory interpretation and is the chief remedial tool in advancing human rights arguments where challenging a law.  It is the alarm bell which rings loudly because of its wide effect.  Of course, the human rights set out in the Charter are central, but it is chiefly s 32 that advances them, although it is not the only remedial provision.  Finally, the considerations of legitimate aim, and the balancing exercise involved in the proportionality analysis under s 7(2) of the Charter, are crucial in determining whether there is any human rights ground to stand on.
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