Avoiding tragedy: Would the decision of the
High Court in Al-Kateb have been any different
if Australia had a Bill of Rights like Victoria?

Alice Rolls®

From 1 January 2008, courts and tribunals in Victoria will be required by s 32
of the Charter of Human Rights and Responsibilities 2006 (Vic) to interpret
legislation in a way that is compatible with human rights, so far as it is
possible to do so consistently with the legislation’s purpose. This article
considers how similar interpretative provisions have been applied in the
United Kingdom, New Zealand and the Australian Capital Territory, and the
extent to which this comparative jurisprudence might be relevant to the
Victorian legislation. The article draws on the High Court decision in Al-Kateb
v Godwin (2004) 219 CLR 562 to help demonstrate the potentially significant
effect the Charter may have on judicial decision making in Victoria.

INTRODUCTION

It is not for the courts, exercising federal jurisdiction, to determine whether the course taken by

Parliament is unjust or contrary to basic human rights. The function of the courts in this context is simply

to determine whether the law of the Parliament is within the powers conferred on it by the Constitution.'
The above statement by McHugh J in Al-Kateb v Godwin (2004) 219 CLR 562; 78 ALJR 1099;
[2004] HCA 37 (Al-Kateb) is a dismal yet accurate reflection on the way in which the common law of
Australia has failed to protect human rights. In Al-Kateb, the High Court held that Australia’s system
of mandatory detention clearly and lawfully authorised the indefinite detention of a failed
asylum-seeker in circumstances where there was no prospect of his removal from Australia within the
reasonably foreseeable future. As “tragic”? as this may have been for Mr Al-Kateb, the majority of the
High Court were not prepared to interpret the relevant legislation in a way that was consistent with the
protection of human rights.

Recent developments at the State and Territory level have given the issue of human rights
protection in Australia increasing relevance. The Australian Capital Territory and Victoria now have
legislatively-enacted bills of rights based broadly on the Human Rights Act 1998 (UK).® Similar
moves are on foot in other States* and it is possible that the coming years will see the introduction of
legislative bills of rights across the country.

Yet the question remains whether these bills of rights will operate to ensure that outcomes clearly
contrary to Australia’s international human rights obligations can be avoided. This paper considers
that question in the context of the Victorian Charter of Human Rights and Responsibilities 2006 (Vic)
(Victorian Charter). Section 32 of the Victorian Charter places an obligation on Victorian courts and
tribunals to interpret legislation in a way that is compatible with human rights, so far as it is possible
to do so consistently with the legislation’s purpose. The Al-Kateb decision provides a useful set of
circumstances to analyse how s 32 and related provisions might operate in practice.

“BA/LLB (Hons) (Melb), currently completing LLM (Public and International Law) at the University of Melbourne.
' Al-Kateb v Godwin (2004) 219 CLR 562 at 595 (McHugh J); 78 ALJR 1099; [2004] HCA 37.
2 Al-Kateb v Godwin (2004) 219 CLR 562 at 581 (McHugh J); 78 ALJR 1099; [2004] HCA 37.
3 Human Rights Act 2004 (ACT); Charter of Human Rights and Responsibilities Act 2006 (Vic).

*The Tasmanian Government has asked the Tasmanian Law Reform Institute to investigate the protection of human rights and
make recommendations. A consultation process is underway. The Western Australian Attorney General was reported on 1 April
2006 as saying that he was considering introducing a Bill of Rights (The West Australian, 1 April 2006). Similarly, the New
South Wales Attorney General announced that he supported a Charter of Rights and Responsibilities for New South Wales and
that he would raise the matter in the New South Wales Cabinet (The Sydney Morning Herald, 20 March 2006).
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Given the lack of jurisprudence on the Victorian Charter,” the paper considers how similar
interpretative provisions have been applied in the United Kingdom, New Zealand and the Australian
Capital Territory, and the extent to which this comparative jurisprudence might be applied in the
Victorian context. Like the Victorian Charter, the bills of rights in these three jurisdictions are ordinary
Acts of Parliament and reflect the “parliamentary rights model”® whereby courts do not have the
power to strike down legislation. They can be distinguished from constitutional instruments like the
United States Bill of Rights, Canadian Charter of Rights and Freedoms and South African Bill of
Rights.

The final section of the paper uses the facts of Al-Kateb to suggest how the interpretative
provisions of the Victorian Charter might be applied in practice. To simplify the analysis, it is assumed
that s 32 of the Victorian Charter would be applied in accordance with the jurisprudence of the United
Kingdom. It is concluded that the High Court would likely have reached a different conclusion in
Al-Kateb if Australia had a legislative Bill of Rights like Victoria, and that this outcome would have
accorded more with Australia’s obligations under international law.

THE AL-KATEB DECISION
Mr Al-Kateb’s story

Mr Al-Kateb was a stateless Palestinian.” He arrived in Australia by boat in December 2000 without a
visa and was placed into immigration detention.® He applied for a protection visa but his application
was refused and his appeals were unsuccessful.” In mid-2002, he wrote to the Minister asking to be
removed from Australia. The government was unable to make these arrangements because no other
country was willing to take him.'®

Mr Al-Kateb then sought a declaration in the Federal Court that his continued detention was
unlawful. The application was dismissed by von Doussa J even though, in his reasons delivered on
3 April 2003, his Honour found that removal of Mr Al-Kateb from Australia was not reasonably
practicable as there was “no real likelihood or prospect of removal in the reasonably foreseeable
future”.!" This finding was never challenged. Mr Al-Kateb appealed to the Full Court of the Federal
Court but the matter was removed to the High Court under s 40 of the Judiciary Act 1903 (Cth).

Issues for the High Court

Mr Al-Kateb’s case centred around the construction of ss 189, 196 and 198 of the Migration Act 1958
(Cth).'? Throughout this paper, these sections will be referred to collectively as “the relevant
legislation”. In general terms, they provided that:'?

3 There have been two decisions to date referring to the Victorian Charter: TSL v Secretary to the Department of Justice (2006)
14 VR 109; 166 A Crim R 69; [2006] VSCA 199 (26 September 2006); R v Williams [2007] VSC 2 (15 January 2007). Neither
of these decisions provides any specific guidance on the application of s 32.

¢ Hiebert JL, “Parliamentary Bills of Rights: An Alternative Model?” (2006) 69 Mod LR 7.

7 Al-Kateb v Godwin (2004) 219 CLR 562 at 596 (Gummow J); 78 ALJR 1099; [2004] HCA 37. “Stateless person” refers to a
person “who is not considered as a national by any State under the operation of its law”: Convention Relating to the Status of
Stateless Persons, opened for signature 28 September 1954, 360 UNTS 117, Art 1 (entered into force 13 March 1974). Despite
the fact that Mr Al-Kateb was born in Kuwait, and lived there for most of his life, he was not eligible for citizenship or
permanent residence.

8 Section 189(1) of the Migration Act 1958 (Cth) provides: “If an officer knows or reasonably suspects that a person in the
migration zone (other than an excised offshore place) is an unlawful non-citizen, the officer must detain the person.”

9 Mr Al-Kateb appealed first to the Refugee Review Tribunal and then to the Federal Court. For a summary of the litigation, see
Al-Kateb v Godwin (2004) 219 CLR 562 at 602-604 (Gummow J); 78 ALJR 1099; [2004] HCA 37.

Y9 Al-Kateb v Godwin (2004) 219 CLR 562 at 603 (Gummow J); 78 ALJR 1099; [2004] HCA 37.
"WSHDB v Goodwin [2003] FCA 300 at [9] (von Doussa J).
12 Al-Kateb v Godwin (2004) 219 CLR 562 at 604 (Gummow J) and 614 (Kirby J); 78 ALJR 1099; [2004] HCA 37.

31t is not relevant for the purposes of this essay to set out the relevant legislation in detail but it can be found in Al-Kateb v
Godwin (2004) 219 CLR 562 at 605-607 (Gummow J); 78 ALJR 1099; [2004] HCA 37.
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e all unlawful non-citizens must be detained (s 189);

e they must be detained until they are removed from Australia, deported or granted a visa (s 196);
and

e an officer must remove as soon as reasonably practicable an unlawful non-citizen if (1) he asked
the Minister, in writing, to be so removed or ... if (6) the valid application for a grant of a visa
had been refused and finally determined and no other valid application had been made (s 198).

Two main questions were before the High Court:'*

1) Did the relevant legislation, when properly construed, purport to authorise the indefinite detention
of an unlawful non-citizen in circumstances where there was no real prospect of removing him
from Australia?

2) If it did purport to authorise such detention, was it invalid because it was beyond the legislative
power of the Commonwealth?

By a 4:3 majority, the High Court found that the relevant legislation provided for Mr Al-Kateb’s
indefinite detention until his removal from the country and that this was within the legislative power
of the Commonwealth. The aim of this paper is not to examine in detail the decision in Al-Kateb.'?
What follows is a brief overview of the reasoning of the majority and minority judges to provide
context for later discussion.

The majority judgment

In relation to the first question, the majority (McHugh, Hayne, Callinan and Heydon JJ) took a strict
legalistic approach to interpreting the legislation, finding that there was no ambiguity in the relevant
provisions. The legislation clearly required that detention was to continue until removal, deportation or
the granting of a visa.'® As such, when properly construed, it authorised the indefinite detention of
Mr Al-Kateb. As McHugh J said:

The words of ss 196 and 198 are unambiguous. They require the indefinite detention of Mr Al-Kateb,
notwithstanding that it is unlikely that any country in the reasonably foreseeable future will give him
entry to that country.'”

Consequently, their Honours held that the words of the three sections were too clear to read them
as being subject to a purposive limitation or an intention not to affect fundamental rights.'® There was
also no place for consideration of either international law or the jurisprudence of other common law
jurisdictions."®

As to the second question, the majority held that the relevant provisions were within the
legislative power of the Commonwealth. They did not infringe Chapter III of the Constitution because
their object was purely protective, rather than punitive.?” In addition, the Constitution could not be
read by reference to the provisions of international law.?’

The minority judgment

In contrast, the minority judges (Gleeson CJ, Gummow and Kirby JJ) held that the relevant legislation
was ambiguous in the sense that it did not address the possibility of such a situation as arose in

14 Al-Kateb v Godwin (2004) 219 CLR 562 at 580 (McHugh J); 78 ALJR 1099; [2004] HCA 37.

!5 Several commentators have already done this: see, eg Curtin J, “Never Say Never: Al-Kateb v Godwin” (2005) 27 Syd LR
355; Allan J, “Do the Right Thing Judging? The High Court of Australia in Al-Kateb” (2005) 24 UQLJ 1.

16 Al-Kateb v Godwin (2004) 219 CLR 562 at 581 (McHugh J), 643 (Hayne J), 661 (Callinan J) and 662 (Heydon J); 78 ALJR
1099; [2004] HCA 37.

'7 Al-Kateb v Godwin (2004) 219 CLR 562 at 581 (McHugh J); 78 ALJR 1099; [2004] HCA 37.

'8 Al-Kateb v Godwin (2004) 219 CLR 562 at 581 (McHugh J) and 643 (Hayne J); 78 ALJR 1099; [2004] HCA 37.

19 Al-Kateb v Godwin (2004) 219 CLR 562 at 642-643 (Hayne J) and 661 (Callinan J); 78 ALJR 1099; [2004] HCA 37.
20 Al-Kateb v Godwin (2004) 219 CLR 562 at 584 (McHugh J) and 659 (Callinan J); 78 ALIR 1099; [2004] HCA 37.
2 Al-Kateb v Godwin (2004) 219 CLR 562 at 589 (McHugh J); 78 ALIR 1099; [2004] HCA 37.
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Mr Al-Kateb’s case.”? Consequently, the legislation might be interpreted in two ways:>® first, that
Mr Al-Kateb was to be kept in detention for as long as it took to remove him which, if removal never
became practicable, may result in him spending the rest of his life in detention; or, second, that
Mr Al-Kateb was to be detained if, and so long as, removal was a practical possibility. If removal
became impractical, his detention would come to an end, at least for so long as that situation
continued. Their Honours held that this ambiguity could be resolved by a process of statutory
construction.>* By slightly different means, they each concluded that the latter interpretation was
preferable.

Chief Justice Gleeson held that the primary purpose of Mr Al-Kateb’s detention was to facilitate
his removal from Australia.>> Where that purpose could not be fulfilled, the court had a choice
between indefinite detention or suspension of detention.?® In choosing the latter, his Honour relied on
the well-established principle of interpretation, by which courts should not impute to the legislature an
intention to abrogate or curtail certain human rights or freedoms unless such an intention was clearly
manifested by unambiguous language.”’ According to Gleeson CJ, had the Parliament intended to
detain failed asylum seekers indefinitely, contrary to the right to personal liberty, it would have spelt
out that intention in the legislation. The fact that it had not done so led his Honour to favour the
alternative option of suspension, which was consistent with the protection of personal liberty.

Justice Gummow agreed that the primary purpose of the detention was to facilitate Mr Al-Kateb’s
removal from Australia but not with such delay that his detention had the appearance of being for an
unlimited time.*® If removal was unlikely to occur, s 198 no longer retained its primary purpose and to
that extent its operation was spent.”” Consequently, the temporal imperative imposed by the word
“until” in s 196(1) lost a necessary assumption for its continued operation.”® To support this
construction, Gummow J said that the Court should be reluctant to adopt a reading of the legislation
which recognised a power to keep a detainee in custody for an unlimited time.>'

Justice Kirby agreed with the reasons of Gummow J that the relevant sections of the Migration
Act did not apply to Mr Al-Kateb’s case and, as such, did not sustain his continuing detention.>* He
added that this conclusion was supported by considerations of international law and the common law
presumption in favour of personal liberty.** The relevant provisions of the Migration Act were to be
read in light of these abiding values.**

The finding of the minority judges on the first issue, that the relevant legislation did not authorise
the indefinite detention of Mr Al-Kateb, meant that there was no need for them to consider the second
issue regarding the Constitution. To the extent that they did consider the second issue, their comments
constitute obiter.

22 Al-Kateb v Godwin (2004) 219 CLR 562 at 575 and 577 (Gleeson CJ); 78 ALJR 1099; [2004] HCA 37.
2 Al-Kateb v Godwin (2004) 219 CLR 562 at 575 (Gleeson CJ); 78 ALJR 1099; [2004] HCA 37.

2* Al-Kateb v Godwin (2004) 219 CLR 562 at 576 (Gleeson CJ), 600, 604, 605, 607-609 (Gummow J) and 614 (Kirby I); 78
ALJR 1099; [2004] HCA 37.

* Al-Kateb v Godwin (2004) 219 CLR 562 at 576 (Gleeson CJ); 78 ALJR 1099; [2004] HCA 37.
26 Al-Kateb v Godwin (2004) 219 CLR 562 at 578 (Gleeson CJ); 78 ALJR 1099; [2004] HCA 37.

*7 Al-Kateb v Godwin (2004) 219 CLR 562 at 577 (Gleeson CJ); 78 ALJR 1099; [2004] HCA 37 citing Coco v The Queen
(1994) 179 CLR 427; 68 ALJR 401; 72 A Crim R 32; Plaintiff S157/2002 v The Commonwealth (2003) 211 CLR 476 at 492; 77
ALIJR 454; [2003] HCA 2.

28 Al-Kateb v Godwin (2004) 219 CLR 562 at 608 (Gummow J); 78 ALJR 1099; [2004] HCA 37.
2 Al-Kateb v Godwin (2004) 219 CLR 562 at 608 (Gummow J); 78 ALJR 1099; [2004] HCA 37.
30 Al-Kateb v Godwin (2004) 219 CLR 562 at 608 (Gummow J); 78 ALJR 1099; [2004] HCA 37.

3! Al-Kateb v Godwin (2004) 219 CLR 562 at 607 (Gummow J); 78 ALJR 1099; [2004] HCA 37, relying on Lau v Calwell
(1949) 80 CLR 533.

32 Al-Kateb v Godwin (2004) 219 CLR 562 at 615 (Kirby J); 78 ALJR 1099; [2004] HCA 37.
33 Al-Kateb v Godwin (2004) 219 CLR 562 at 616 (Kirby J); 78 ALIR 1099; [2004] HCA 37.
3 Al-Kateb v Godwin (2004) 219 CLR 562 at 616 (Kirby J); 78 ALIR 1099; [2004] HCA 37.
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THE VICTORIAN CHARTER

A brief overview

The Victorian Charter came about following a community consultation process involving several
thousand people and organisations. It substantially reflects the views and recommendations of the
Human Rights Consultation Committee arising out of that process.>®> While the majority of its
provisions came into force on 1 January 2007, the obligations on public authorities and the courts will
not become effective until 1 January 2008.%°

The Victorian Charter has as its main purpose the protection and promotion of human rights in
Victoria.>” The human rights it seeks to protect and promote reflect to a great extent the civil and
political rights enshrined in the International Covenant on Civil and Political Rights (ICCPR).*®
Given that many of these rights are also found in other regional and domestic human rights
instruments,*® there is a vast body of international law that can be used to interpret their meaning and
content.

Modelled principally on the Human Rights Act 1998 (UK), the Victorian Charter establishes a
“dialogue model” which promotes institutional interaction between the different arms of government
and the community. The Human Rights Consultation Committee found that a “dialogue” model best
reflected the wishes of the public and would best ensure the involvement of all arms of government in
the promotion of human rights.* The framework seeks to ensure that human rights are taken into
account when developing, interpreting and applying Victorian law and policy without displacing
current constitutional arrangements.*!

There are three elements to this framework.*? First, all Bills introduced into Parliament must be
accompanied by a statement of compatibility.*> Second, public authorities have obligations to act
compatibly with human rights.** Third, courts and tribunals must interpret Victorian statutes and
statutory instruments in a manner that is compatible with human rights so far as it is possible to do so
consistently with their purpose.*’ It is the third element that is of relevance to this paper.

Statutory interpretation under the Victorian Charter

Division 3 of Pt 3 of the Victorian Charter*® sets out new rules and procedures for the interpretation of
legislation in Victoria. Section 32(1) provides:

So far as it is possible to do so consistently with their purpose, all statutory provisions must be
interpreted in a way that is compatible with human rights.

35 See Human Rights Consultation Committee, Rights, Responsibilities and Respect: The Report of the Human Rights
Consultation Committee (2005).

36 Charter of Human Rights and Responsibilities 2006 (Vic), s 2.
37 Charter of Human Rights and Responsibilities 2006 (Vic), s 1.

38 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 (entered into
force 23 March 1976). Despite the title, it is interesting to note that the Victorian Charter does not contain one “responsibility”.

3 See, eg European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature
4 November 1950, European Treaty Series No 5 (entered into force 1 November 1998); Human Rights Act 2004 (ACT); Human
Rights Act 1998 (UK); New Zealand Bill of Rights Act 1990 (NZ).

40 Human Rights Consultation Committee, n 35, Ch 4. See also Victoria, Legislative Assembly, Parliamentary Debates (4 May
2006), p 1290 (Rob Hulls, Attorney-General).

*! Human Rights Law Resource Centre, Human Rights Law Resource Manual (2006), Ch 5 at [1.1]; see http://www.hrlrc.org.au
(viewed 1 April 2007).

42 Charter of Human Rights and Responsibilities Bill 2006 (Vic), Explanatory Memorandum, p 1.
43 Charter of Human Rights and Responsibilities 2006 (Vic), s 28.

4 Charter of Human Rights and Responsibilities 2006 (Vic), s 38.

45 Charter of Human Rights and Responsibilities 2006 (Vic), s 32.

46 Charter of Human Rights and Responsibilities 2006 (Vic), ss 32 — 37.
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The Explanatory Memorandum states that the object of this subsection is to ensure that courts and
tribunals interpret legislation to give effect to human rights.*” The concept of “human rights” is
defined in s 3 of the Victorian Charter to mean “the civil and political rights set out in Part 2”.
Section 32(2) expressly permits courts and tribunals to consider international law as well as judgments
of domestic, foreign and international courts and tribunals in reading and giving effect to a statutory
provision.

It is clear that s 32(1) goes much further than the common law requirement that, where a statute
is ambiguous, the courts should favour a construction which accords with Australia’s international
human rights obligations.*® It is an emphatic direction to courts and tribunals to adopt a
human-rights-compatible interpretation of all statutory provisions “so far as it is possible to do so
consistently with their purpose” and regardless of whether there is any ambiguity in the legislation.
The reference to statutory “purpose” is to ensure that, in applying s 32(1), courts do not strain the
interpretation of legislation so as to displace Parliament’s intended purpose or interpret the legislation
in a manner that avoids achieving the object of the legislation.** This is consistent with some of the
more recent cases in the United Kingdom where a more purposive approach to interpretation has been
favoured (see below).

Where a statutory provision cannot be interpreted consistently with a human right, the Supreme
Court is empowered to issue a Declaration of Inconsistent Interpretation in accordance with s 36(2). A
Declaration does not in any way affect the validity, operation or enforcement of the statutory
provision®® or create in any person any legal right or give rise to any civil cause of action.’’ The
Victorian Charter provides for a process by which the Supreme Court must forward a copy of the
Declaration to the Attorney-General,”> who gives it to the relevant Minister.>® The Minister then has
six months from receiving the Declaration to prepare a written response to it and to file that response

in Parliament.>* This process ensures that Parliament has “the final say”.>>

How the new provisions described above will be applied by Victorian courts and tribunals from
1 January 2008 remains to be seen. At this stage, the primary material on which to consider possible
interpretations of the Victorian Charter is the Victorian Charter itself, the Explanatory Memorandum,
the Second Reading Speech and the report of the Human Rights Consultation Committee. However,
the interpretative provisions of the Victorian Charter reflect similar provisions in the Human Rights
Act 1998 (UK),>® the Human Rights Act 2004 (ACT)* and the New Zealand Bill of Rights Act 1990
(NZ).>® The approaches of the courts in all three of these jurisdictions may be useful to Victorian
courts and tribunals once the Victorian Charter comes into force.’® What follows is a brief overview of

*7 Charter of Human Rights and Responsibilities Bill 2006 (Vic), Explanatory Memorandum, p 23.

“8 Human Rights Law Resource Centre, n 41 at [6.1] citing Minister for Immigration and Ethnic Affairs v Teoh (1995) 183 CLR
273 at 287 (Mason CJ and Deane J); 69 ALJR 423. See also Chu Kheng Lim v Minister for Immigration Local Government and
Ethnic Affairs (1992) 176 CLR 1 at 38; 67 ALJR 125.

49 Charter of Human Rights and Responsibilities Bill 2006 (Vic), Explanatory Memorandum, p 23. See also Human Rights
Consultation Committee, n 35, p 82.

30 Charter of Human Rights and Responsibilities 2006 (Vic), s 36(5)(a).

! Charter of Human Rights and Responsibilities 2006 (Vic), s 36(5)(b).

2 Charter of Human Rights and Responsibilities 2006 (Vic), s 36(6).

3 Charter of Human Rights and Responsibilities 2006 (Vic), s 36(7).

>4 Charter of Human Rights and Responsibilities 2006 (Vic), s 37.

3 Victoria, Legislative Assembly, Parliamentary Debates (4 May 2006), p 1290 (Rob Hulls, Attorney-General).
56 Human Rights Act 1998 (UK), ss 3 and 4.

57 Human Rights Act 2004 (ACT), ss 30 — 32.

58 New Zealand Bill of Rights Act 1990 (NZ), s 6.

%% See Charter of Human Rights and Responsibilities Bill 2006 (Vic), Explanatory Memorandum, pp 23-24: “A number of
jurisdictions have incorporated international human rights into domestic law. Decisions from courts in these jurisdictions
including the Australian Capital Territory, Canada, New Zealand, South Africa and the United Kingdom may be relevant.”
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how the interpretative provisions have been applied in these jurisdictions. It is by no means an
exhaustive exposition of the relevant jurisprudence.®

THE USE OF INTERPRETATIVE PROVISIONS IN OTHER JURISDICTIONS

The United Kingdom experience

The interpretative provisions of the Human Rights Act 1998 (UK) are almost identical to those of the
Victorian Charter. Section 3(1) provides:

So far as it is possible to do so, primary legislation and subordinate legislation must be read and given
effect in a way which is compatible with the Convention rights.

The interpretative obligation applies to all laws “whenever enacted” and “does not affect the

validity, continuing operation or enforcement of any incompatible primary legislation”.®'

In practice, the s 3 interpretative requirement has been said to involve a clear process.® First, the
judge must form a preliminary view as to whether the legislation, on its face, is incompatible with
human rights. This has been described as “provisional incompatibility”.®® If there is no provisional
incompatibility, s 3 can be ignored. However, if provisional incompatibility arises, s 3 comes into play
and the judge must ask whether it is “possible” for the legislation to be “read and given effect” in a
way which is compatible with human rights. This may involve modifying the meaning of the words to

the extent necessary to achieve compatibility.®*

Section 3 has been applied by the courts of the United Kingdom on at least 14 occasions since it
came into force in 2000 (see Appendix A). In the early years, judges were hesitant in using the
interpretative obligation but have recently become “increasingly confident and interventionist”.®>
While the application of s 3 is still an emerging area of law in the United Kingdom, certain principles

can be extracted from the case law.

The first is that courts are not bound by previous authority as to what the legislation under
consideration means.®® For example, in Ghaidan v Godin-Mendoza (2004) 2 AC 557, the issue before
the House of Lords was whether “spouse” in the context of the Rent Act 1977 (UK) included the
same-sex partner of a protected tenant. Their Lordships held that the relevant provisions were
discriminatory and infringed the right to respect for home. However, applying s 3, it was possible to
read the relevant provisions as extending to same-sex partners. This finding overturned a decision of
the House of Lords made a few years earlier, which determined that same sex-couples were not
“spouses” for the purposes of the Rent Act 1977 (UK).®’

The second principle is that s 3 applies even if there is no ambiguity in the language of the
legislation.®® Courts in the United Kingdom have been prepared to “locate a human rights
interpretation of unambiguous language wherever possible”.®” This has required that the legislation

% For a more detailed analysis of the jurisprudence, see Charlesworth H, “Human Rights and Statutory Interpretation” in
Corcoran S and Bottomley S (eds), Interpreting Statutes (The Federation Press, 2005), p 100. See also Gearty C, Principles of
Human Rights Adjudication (Oxford University Press, 2004).

! Human Rights Act 1998 (UK), s 3(2)(b).

%2The process was first outlined by Lord Woolf CJ in Poplar Housing and Regeneration Community Association Ltd v
Donoghue [2002] QB 48 at [75], and has since been adopted by Lord Hope of Craighead in R v A (No 2) [2002] 1 AC 45 at
[110] and R v Lambert [2002] 2 AC 545 at [80].

63 Gearty C, n 60, p 51.

%% Poplar Housing and Regeneration Community Association Ltd v Donoghue [2002] QB 48 at [75].
63 Charlesworth H, n 60, p 107.

%R v Lambert [2002] 2 AC 545 at [81] (Lord Hope).

7 Fitzpatrick v Sterling Housing Association Ltd [2001] 1 AC 27.

S8R v A (No 2) [2002] 1 AC 45 at [44] (Lord Steyn) and [108] (Lord Hope); Ghaidan v Godin-Mendoza (2004) 2 AC 557 at
[29] (Lord Nicholls).

% Charlesworth H, n 60, p 114.
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under consideration be given a different meaning even if its meaning seemed clear when first
construed according to the ordinary principles of interpretation.”® For example, in R v A (No 2) [2002]
1 AC 45, the House of Lords was asked to consider s 41 of the Youth Justice and Criminal Evidence
Act 1999 (UK) which clearly prohibited a defendant in a sexual offences trial from adducing any
evidence about a complainant’s sexual history. Applying s 3 of the Human Rights Act 1998 (UK), their
Lordships held that the legislation could be construed in a compatible way by “reading in”” an implied
provision that evidence which was required to ensure a fair trial should not be treated as inadmissible.
This interpretation was adopted despite the unambiguous nature of the prohibition.

The third principle is that, so far as it is possible to do so, s 3 may involve “the reading down of
express language in a statute” or the “implication of provisions” to ensure human rights
compatibility.”' For example, in R v Offen [2001] 1 WLR 253, the Court of Appeal considered the
meaning of s 2 of the Crime (Sentences) Act 1997 (UK) which required a court to impose a life
sentence on a person convicted of two or more serious offences unless there were “exceptional
circumstances” which justified it not doing so. The court held that this provision could infringe the
right to liberty and the prohibition against torture in certain circumstances. However, applying s 3 of
the Human Rights Act 1998 (UK), “exceptional circumstances” could be interpreted in a less
restrictive way such that it did not result in offenders being sentenced to life imprisonment when they
did not constitute a significant risk to the public.

The fourth and final principle which emerges from the United Kingdom case law is that s 3
cannot be used to produce a result departing substantially from the fundamental features of a statute.”>
That would be to “cross the constitutional boundary s 3 seeks to demarcate and preserve”.”> As
Lord Hope said in R v Lambert (2002) 2 AC 545, “the interpretation of a statute by reading words in
to give effect to the presumed intention must always be distinguished carefully from amendment”.”
Amendment is a legislative act to be reserved to Parliament. Furthermore, s 3 cannot be used by courts

to make decisions for which they are not equipped and which would be better left to Parliament.”>

A number of different expressions were used by members of the House of Lords in Ghaidan v
Godin-Mendoza to describe the point at which the act of interpretation would become unconstitutional
judicial legislation,”® such as the dicta of Lord Nicholls that the boundary would be crossed when an
interpretation was incompatible with a “fundamental feature” of the legislation.”” Other descriptions
included when an interpretation:

+  would be incompatible with the “underlying thrust” of the legislation;’®
e would not “go with the grain” of the law;”®

»  would call for legislative deliberation;®’

+  would change the substance of a provision completely;®'
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"'Rv A (No 2)[2002] 1 AC 45 at [44] (Lord Steyn). See also Ghaidan v Godin-Mendoza (2004) 2 AC 557; R v Lambert [2002]
2 AC 545 at [81] (Lord Hope); R v Carass [2002] 1 WLR 1714; R v Offen (No 2) [2001] 1 WLR 253; 2 All ER 154.
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«  would remove its pith and substance;®? or
+ would violate a cardinal principle of the legislation.®?

If any of these situations arose, the court would be required to make a Declaration of
Incompatibility pursuant to s 4(2). This is essentially the same as the Victorian Declaration of
Inconsistent Interpretation.

Declarations of Incompatibility have been made in the United Kingdom on at least 15 occasions
(see Appendix B) and overturned on appeal in a further six cases (see Appendix C). All of the
offending legislative sections have been remedied by Parliament (or are under consideration with a
view to being remedied).®’

The New Zealand experience
Section 6(1) of the New Zealand Bill of Rights Act 1990 (NZ) reads:

Whenever an enactment can be given a meaning that is consistent with the rights and freedoms
contained in this Bill of Rights, that meaning shall be preferred to any other meaning.®¢

The New Zealand experience has been quite different to that of the United Kingdom, especially in
so far as how courts have understood their mandate to interpret legislation in a human-rights-
consistent manner. A key difference is that legislative intent has played a more significant role in the
assessment of appropriate limits on rights in New Zealand.®” According to Dr Butler, New Zealand
courts have not been as “aggressive” as their counterparts in the United Kingdom.®® This was
recognised by Tipping J in the recent decision of Hansen v The Queen [2007] NZSC 7 at [158]:

In England, s 3 appears at times to have been construed as mandating a judicial override of Parliament,
if Parliament’s meaning is inconsistent with a right or freedom. That, for me, would be to use s 3 (the
New Zealand s 6) as a concealed legislative tool. Whether it is appropriate in England is not for me to
say, but I am satisfied it is not appropriate in New Zealand.

The difference in approach can be demonstrated by reference to case law. In Quilter v
Attorney-General [1998] 1 NZLR 523, the New Zealand Court of Appeal refused to read the word
“marriage” in the Marriage Act 1955 (NZ) as including a relationship between two women because
the legislation was ‘“clear” and “to give it such different meaning would not be to undertake
interpretation but to assume the role of lawmaker which is for Parliament”.®® This decision can be

contrasted with the decision of the House of Lords in Ghaidan v Godin-Mendoza®° referred to above.

A more recent example is the decision in Hansen v The Queen®' where the issue before the

Supreme Court was whether the reversed onus of proof provisions in s 6(6) of the Misuse of Drugs Act
1975 (UK) should be given a meaning consistent with the presumption of innocence in s 25(c) of the
New Zealand Bill of Rights Act 1990 (NZ). In five separate judgments and for differing reasons, their
Honours were unwilling to find any alternative meaning in the words “until the contrary is proved”,
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holding that s 6(6) of the 1975 Act clearly imposed a legal rather than evidential onus on the accused.
This decision can be contrasted with the decision in Lambert®> where the House of Lords held that the
word “prove” in the context of reverse onus provisions should be read as casting only an evidential
burden on the accused.

In Hansen v The Queen,”® McGrath J noted that the language of s 6 of the New Zealand Bill of
Rights Act 1990 (NZ) was not materially different from the equivalent interpretative instruction in s 3
of the Human Rights Act 1998 (UK).94 However, there was an “undoubted difference between the
meaning given to the provisions by the courts of the two jurisdictions”.”> His Honour suggested that
this difference arose from the constitutional contexts in which the provisions were being interpreted
and applied. In New Zealand, the public debates which preceded the enactment of the New Zealand
Bill of Rights Act 1990 (NZ) resulted in the rejection of a proposal to give it the status of a supreme
law.”® The constitutional context therefore reflected a decision that courts should not be empowered to
modify legislation.®’

According to McGrath J, the constitutional context of the United Kingdom was reflected in the
fact that the drafter of the Human Rights Act 1998 (UK) modelled s 3 on language taken from a
judgment of the Court of Justice of the European Communities regarding the interpretative obligations
of domestic courts under Art 10 of the Treaty Establishing the