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"Me aningful representutiv e democracy re quire s

The issues raised in the case were ofbroad
public interest. The High Court was asked to
consider important questions about the right
to vote, prisoners' r ights, Indigenous r ights,
representative democracy and responsible
government .  The H igh  Cour t ' s  dec is ion
recognises the fundamental human right
to vote and that the government cannot take
that r ight away in an arbitrary and dispro-
por t ionate  manner .  Indeed,  the  dec is ion
of  the  Cour t  has  s ign i f i can t  va lue  fo r  the
val idity of the upcoming federal elect ion by
reinstat ing the r ight to vote to around BOOO
of Austral ia's prisoners.

Mr Lynch described the Court 's decision
as  a  v ic to ry  lo r  democr rcy .

"I t 's an aff irmation that the legislat ive and
the executive power of the government is not
unconstrained and that meaningful repre-
sentative democracy requires that people be
c n l r a n c h i s e d  r n d  h a v e  t h e i r  s r v . '  h e  s e i d .

r  beyond the  leg is la t i ve  powers  o f  the
commonwealth; and

o incompat ib le  u ' i th  chapter  I I I  o f  the
Consti tut ion, in that they amount to an
add i t iona l  pun ishment .

Ms Roach and her legal team contended
tha t  the  impugned prov is ions  were  no t
reasonably appropriate or adapted to any
leg i t imate  end.  In  i t s  dec is ion ,  the  Cour t
o rdered tha t  the  b lanket  d isen f ranch ise-
ment provisions were inval id. The reasons
for the Court 's decision wil l  be published at
a later date.

The federal legislation struck down by the
High Court was directed towards excluding
prisoners from part icipation in society on
the most fundamental level.  This approach
is in direct confl ict with Austral ia's obl iga-
t ions under the International Covenant on
Civi l  and Poli t ical Rights, which provides
that every citizen has the right to vote and to
p:r l t ic ipate in publ ic l i fe.

Or.re of the guidir.rg principles identified at
the 2OO5 national pro bono conference was
the  impor tance o f  ensur ing  tha t  p ro  bono
r,volk reaches those rnost in need, assist ing
as  many ind iv idua ls  as  poss ib le  to  access
anc i  ach ieve  jus t i ce .  By  tak ing  her  case to
the II igh Court,  Ms Roach gave a voice to a
largel-v overlooked and excluded segment of
Australian society. This rvould not have been
poss ib le  rv i thout  the  subs tan t ia l  p ro  bono
assistance she received from her committed
team of legal professionals.

Wi th  the  in t roduc t ion  o f  the  V ic to r ian
Charter of Human Rights and Responsibi l i -
t ies, the Victorian government wil l  f ind i tself
morc accountable than ever before to its obli-
gations under international human rights
law. And while human rights law provides
a vital gateway, i t  is the 1ega1 profession's

ongo ing  pro  bono cont r ibu t ion  tha t  w i l l
ensure  the  vo ices  o f  ind iv idua ls ,  such as
Vickie Roach, are given a fair hearing. o

Th i s  a r l i c  e  was  ron t r i bu ted  by  TAURA Mac INTYRE,
Victor ia Law Foundat ion,  and BEN SCHOKMAN, who is
cu rrent ly  on a fu l l  t ime secondment to the Huma n Rlghts
Law Resourre Centre f rom DLA Phi i l lps Fox

Prisoners win right to vote
A well directed pro bono strategy underpinned the recent successful
High Court challenge which gives prisoners back their voting rights.

\  / i ck ie  Roach was sentenced in  2OO4

\ /  
t "  a l  l cas t  four  years  in  p r ison  fo r

Y  n e g l i g e n t l y  e e u s i n g  s p r i o u s  i n j u r y
through a car accident. She is an Indigenous
Austrai ian woman and is currently held at
the Dame Phyllis Frost Centre in Deer Park.

Fol lowing Howard government amend-
ments in 2006 to thc Commonuealth Electoral
Ac t ,  a l l  p r i soners ,  inc lud ing  N{s  Roach,
were deprived of the r ight to vote in federal
elect ions.

O n  5  M a r c h ,  t h e  H u m a n  R i g h t s  L a w
Resource Centre (HRLRC) commenced legal
ac t ion  in  the  H igh  Cour t  o f  Aus t ra l ia  to
chal lenge the consti tut ional i ty of the federal
government's legislation. In its orders handed
dorvn on 3O August, the High Court ruled
the government had acted unlarvful ly and
unconst i tu t iona l l y  by  impos ing  a  b lanket
ban den-ving prisoners the r ight to vote.

that people be enfranchised and. haae their sa!)."

'll-re case brought together legal practitioners
f r o m  d i v e r s e  s e c t o r s  o f  t h e  c o m m u n i t y ,
including corporate lawyers, members of the
bar ,  no t - fo r -p ro f i t  sec tor  communi ty  l cga l
centres and universitv academics.

Th is  type  o f  p ro  bono s t ra tegy ,  where
different interest groups rvork in a pro bono
capacity towards a common goal, is increas-
ingl l ,  ssg. as a model that can assist people
to real ise their r ights.

The HRLRC was provided with substan'
tial pro bono assistance from an experienced
lega l  team,  compr is ing  Ron Merke l  QC,
Michael Pearce SC, Kristen Walker and Fiona
Forsy th  o fcounse l ,  and Peter  O 'Donahoo,
Ncil  McAteer, Emily Howie, Peter Haig and
Ben Rechter of A1lens Arthur Robinson.

"Work ing  pro  bono,  V ick ie 's  lega l  team
has made an outstanding commitment and
c o n t r i b u t i o n .  T h e y  b r o u g h t  e x c e p t i o n a l
p ro f  r -ss io r ra )  i snr .  i  n te l l r ' c t ,  r ignur ,  expp l i1111^p
and enthusiasm to the matter, often under
ver-v heavy workloads and time constraints,"
Phi l  Lynch, director of the HRLRC, said.

Ms Roach 's  case a lso  ra ised  w ider  soc ia l
j u s t i c e  i s s u e s  i n  r e l a t i o n  t o  I n d i g e n o u s
Austral ians. She is onc ofthe disproport ion-
atcly high number of Aboriginal people held
in custodv in Austral ia that would have been
discriminated against by the legislat ion.

Similar legislat ion taking arn'ay the r ight
of prisoners to vote has been struck down in
other jur isdict ions, including in Canacla, the
Uni ted  K ingdom and South  Af r i ca .  Each o i
these ju r isd ic t ions  conta ins  cons t i tu t iona l
o r  leg is la t i ve  p ro tec t ion  o f  human r igh ts ,
throwing into sharp focus the absence ofa
federal bi l l  ofr ights in Austral ia.

The prisoner disenfranchisement provi-
s ions  o f  the  Ac t  were  cha l lenged on  the
grounds that the,v rn'erc:
r  con t ra r ) .  to  ss7  and 24  o f  the  Const i tu -

t ion ,  wh ich  requ i re  tha t  the  Senate  and
the Housc of Rcprcscntatives be "direct ly
chosen by the people";

r  incons is ten t  w i th  the  imp l ied  r igh ts  to
f reedom o f  po l i t i ca l  par t i c ipa t ion  and
communication:
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