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A recent decision by the Victorian Government to appoint an existing Magistrate as an untenured County Court judge raised the ire of the profession.  Mr Peter Riordan SC, Chair of the Victorian Bar declared:

The Government’s attack on the independence of the County Court is intolerable. The Government has failed its constitutional and democratic responsibility by refusing to appoint her unconditionally.

In response the Attorney General, Rob Hulls, labelled the criticisms as the views of ‘troglodytes’ who were intent on ‘protecting their own.’  According to the Attorney the condemnation of the appointment was merely expression of ‘sour grapes’ which would never have been made if a male had been appointed.

At no stage did the debate between the Victorian Bar Council and Attorney General make any reference to the Victorian Charter of Human Rights and Responsibilities.  The Bar Council sought to mount its case by reference to established conventions with respect to judicial independence and appeared to overlook the fact that section  24 (1) of the Charter provides that every person has the right to a hearing before an independent and impartial court or tribunal.  The Attorney General in his dismissal of the allegations by the Bar Council appeared to overlook the fact that as a public authority he was under an obligation to act compatibly with the Charter.  He also appears to have overlooked his suggestion during the Second Reading Speech for the Charter that it, ‘…will promote better government, by requiring government laws, policies and decisions to take into account civil and political rights’ and ‘will make sure that there is proper debate about whether proposed measures strike the right balance between the rights of Victorians and what limits can be justified in a free and democratic society’ (emphasis added).
   
Justice Kevin Bell of the Supreme Court and President of VCAT has spoken about the concept of a human rights competent conversation.  It is suggested that the recent interlude between the Victorian Bar Council and Attorney was not representative of such a conversation.  On the contrary, far from framing the issues, the Charter was completely invisible (at least in the public debates) in a context in which it should have been engaged.  That this was not the case is a feature common to many jurisdictions where the promise of a Bill of Rights has gone unrealised due to ignorance as to its potential application.  

The aim of this paper is not so bold as to suggest that it holds the secret to creating a human rights culture within the Victorian legal profession.  On the contrary its purpose is far more modest.  It simply seeks to encourage practitioners to consider the adoption of the mantra promoted by the Human Rights Unit within the Victorian Department of Justice and ‘think Charter’ by asking the following question, does the Charter have any relevance to the matter confronting my client and if so how?  It is not intended to provide a universal answer to this question.  Such a project would be impossible.  Rather it is designed to assist practitioners in the development of the skills necessary to undertake this task.   

It is structured in two parts.  Part One will outline 4 broad requirements that are considered to be relevant in any advocacy context but with a focus on the Charter – the requirement to know your audience; know you obligations; know your opportunities and know your rights.  Part 2 will consider several case studies with a few to demonstrating the potential relevance of the Charter.  The central thesis which the paper seeks to defend is that despite the absence of a direct cause of action there remain opportunities to use the Charter to assist legal practitioners in litigation and broader advocacy efforts.  The realisation of these opportunities however will require some critical and reflective thought on the part of lawyers to identify where these opportunities exist. 
Part One

(1) The requirement to know your audience

The lack of engagement by the Victorian Bar Council with the language of human rights over the appointment of a fixed term judge is in many respects understandable given the limited space that this discourse has enjoyed with the Australian legal system.  A vacuous Constitutional system when measured against human rights standards and a High Court that has been relatively averse to implying rights has contributed to a legal culture in which arguments canvassed in the language of human rights have been seen to be of limited value and even potentially dangerous.  Within Victoria at least there is no longer a basis for such pessimism.  Even prior to the adoption of the Charter President Maxwell of the Court of Appeal declared in a non judicial setting that the ‘Supreme Court human rights jurisdiction is open for business’.
  
Subsequent to the adoption of the Charter nearly every member of the Victorian judiciary has been trained in the workings of the Charter and a number of Judges especially within the Supreme Court have demonstrated a distinctive appetite and inclination to examine legal issues through a human rights lens.  As such it can longer be said of Victoria that there is necessarily a judicial aversion to advocacy grounded in human rights standards.  It is true that their will be varying degrees of receptivity to human rights arguments within the judiciary.  However the Charter at least provides a mandate to raise such arguments which has the potential to shift the judicial culture within Victoria.
(2) The requirement to know your obligations

Private lawyers within Victoria are not public authorities and are thus not required to act compatibly with the Charter.
  There are however at least 3 contexts in which attention to and awareness of human rights will be relevant to the discharge of a legal practitioner’s obligations.

First, from an international legal perspective the UN Basic Rules on the Role of Lawyers declare that:
14. Lawyers, in protecting the rights of their clients and in promoting the cause of justice, shall seek to uphold human rights and fundamental freedoms recognized by national and international law and shall at all times act freely and diligently in accordance with the law and recognized standards and ethics of the legal profession
Second, it is suggested that in the discharge of professional obligations, there is a duty to a client to at least canvass the potential application of the Charter and human rights generally to the matter concerning your client.
Third in developing a human rights culture within Victoria lawyers will play a critical role in assisting the courts discharge their obligations to administer justice.   The comments of Justice Breyer of the US Supreme Court in his discussions with Justice Scalia confirm the importance of this role.  He acknowledged the dangers of engaging with a consideration of foreign human rights cases: 

Once we start to refer to foreign opinions, how do we know we can keep matters under control? How do we know we have referred to opinions on both sides of the issue? How do we know we have found all that might be relevant?

But in the mind of Justice Breyer, ‘The answers to these questions lie in the nature of the judicial process. We must rely upon counsel to find relevant citations.’
 (emphasis added)
Importantly the approach of Justice Maxwell of the Court of Appeal affirmed this view in Royal Women’s Hospital v Medical Practitioners Board of Victoria
 – a case in which he called upon the parties to make submissions with respect to the potential relevance of international human rights standards to the matter before the Court.  The fact that it was ultimately decided that these standards could not assist in the resolution of the case is irrelevant.  On the contrary it demonstrates that there is every reason to believe that Courts will begin to expect more of counsel in terms of the assistance they can provide in resolving matters in which the Charter may have relevance.  This approach was evident in a recent case concerning the potential for plaintiffs in a civil matter to be unrepresented in which Justice Bell called upon counsel to provide submissions with respect to the implications, if any of such a scenario under the Charter.
  It is therefore suggested that the adoption of the dialogistic model under the Charter extends beyond the need for a dialogue between the Courts and Parliament to the need for a robust and sophisticated dialogue between legal counsel and the Courts.
(3) The requirement to know your opportunities 
Notwithstanding the preceding discussion, a tendency for legal practitioners to disregard and be disengaged with the Charter is understandable given its lack of a direct cause of action.  However the challenge remains to identify those points of entry in which the Charter may offer the capacity to assist a legal practitioner in 2 broad areas which I have referred to as:

(a) litigation - the development of a case plan to assist the individual interests of a particular client; and

(b) advocacy – the development of submissions to agitate for law reform or provide a response to a proposed law reform or initiative of the Government which entails broader issues of justice.

With respect to litigation it is suggested that the Charter can be raised before a court or tribunal where there is an alleged violation of a human right that relates to:
· the exercise of an administrative function by a court or tribunal (the ‘procedural remedy’);


· an element of the right to a fair hearing in relation to a criminal or civil matter under section 24 (the ‘fair hearing remedy’);

· Where there is an alleged violation of a human right that relates to the interpretation of any legislative provision;
 (the ‘interpretative remedy); and 

· Where there is an alleged violation of a human right that may provide an additional ground of unlawfulness in relation to a pre-existing remedy in relation to an act or decision of a public authority on the ground that it was unlawful
 (the ‘derivative remedy’).
Each of these contexts requires a detailed discussion which is beyond the scope of this paper.
  Rather the emphasis here is to stress that practitioners must first identify the jurisdictional basis upon which they intend to raise a claim of an alleged violation of a human right.  Once the basis for jurisdiction to hear the alleged violation has been established, the discussion will shift towards a consideration of the merits of the claim and if a violation is found to exist the existence of any available remedies.

Beyond the courtroom or tribunal, the human rights under the Charter and indeed the entire body of international human rights law will nearly always be of relevance in the development of any broader advocacy strategies.  The overarching aim of the Charter as stated by the Attorney General in the Second Reading Speech, that it ‘inform decision making processes across all levels and arms of Government’ is both an invitation and opportunity to make resource to the language of human rights in submissions and negotiations with not only the State Government but all public authorities within Victoria.  As a consequence the Charter should not merely be seen as a limited vehicle for facilitating litigation.  On the contrary its greatest strength may well be found to lie in the potential it offers all Victorians including lawyers to frame broader social concerns in terms of their human rights impact.  In the past such an approach was limited to the moral and political appeal of human rights.  Now however there is a legal obligation that human rights shape and inform every action of Government and it presents an opportunity that legal practitioners would be ill advised to ignore.  

(4) The requirement to know your rights

Knowledge of the opportunities for making use of the Charter in either litigation or advocacy is meaningless in the absence of a broader understanding as to the content of the human rights that are protected under the Charter.  Indeed any such strategy must first address what are often referred to as the two ‘classic’ rights questions:

1. Does the alleged conduct or omission interfere with or limit the enjoyment of a right or rights?

2. If so, is the limitation justifiable?

Without an ability to answer these questions any litigation or advocacy approach that seeks to invoke the Charter is likely to have a swift and unfavourable conclusion.  Indeed it is likely that the Victorian Courts and tribunals will follow the approach of other jurisdictions
 and require that a claimant must bear the onus to first establish on the balance of probabilities that there has been an engagement, inference or limitation with respect to the enjoyment of the right or rights.  Once this burden has been satisfied, the onus will then shift to the State to establish again on the balance of probabilities that the limitation is justified under section 7(2) of the Charter.  It is important to note however that the initial burden on a lawyer is still significant and an unsophisticated understanding as to the content of a particular human right and the circumstances as to when limitations will be justified will invariably prove fatal to a claimant’s case.
It is not intended here to provide a detailed discussion as to the potential content of each of the rights under the Charter.
  Rather it is sufficient to make the following observations.  With respect to the content question, the following considerations should guide practitioners.  First, there are some widely accepted general principles concerning the interpretation for human rights instruments which include the requirement to adopt:

(i) a generous and purposive approach rather than a strict legal interpretation;

(ii) a dynamic interpretation that reflects evolving community standards;
 and
(iii) an interpretation that renders the realisation of the right practical and effective rather than illusory.

Second, section 32(2) invites but does not demand a consideration of international law and the jurisprudence of international, regional and domestic courts in forming an understanding as to the content of the rights under the Charter.

With respect to the limitation question, although none of the rights under the Charter are absolute, according to section 7(1) any limitation or interference with a right must be valid under law and be reasonably and demonstrably justified in a free and democratic society.  Section 7(2) lists the factors to be considered in determining the validity of a limitation and it is this provision with which practitioners must become familiar.  A detailed discussion of section 7 is beyond the scope of this paper and it is sufficient to note that it essentially represents a form of proportionality test
 which can, albeit it with some caution, collapsed into 2 broad questions:
(a) was the interference or limitation on the right intended to pursue a legitimate aim?

(b) If so, were the measures used to secure that aim reasonable and necessary?

An understanding as to how the content and limitation questions operate in practice is best illustrated through a consideration of jurisprudence in which these issues have been addressed.  As space does not permit a detailed discussion it is hoped that a discussion just one case, Pretty v United Kingdom
 will be sufficient to stimulate a desire to think about whether there are points of intersection between the issues confronting legal practitioners and the content of the rights protected under the Charter.
The issue before the European Court of Human Rights in Pretty v UK arose from circumstances in which a woman with a terminal illness wished to empower her husband to assist her suicide when the suffering and indignity caused by her illness reached a certain threshold and she was unable to take her own life.  She complained that the refusal of the Director of Public Prosecutions to provide an undertaking not to prosecute her husband was a violation of her rights to, among other things, protection against cruel and inhuman treatment and respect for private life.  The Court ultimately rejected her claim on the basis that:

(a) there was no positive obligation on a State to sanction termination of life; and 
(b) the refusal to provide an exception to the criminal law for certain persons was consistent with the State’s obligation to take measures to protective the right to life and thus a valid interference with the right to respect for private life.
The case is significant to this discussion in that it demonstrates the process by which Court’s balance competing rights and interests – in this case the right to life and the right to respect for private life.  It is also significant to the extent that the Court affirms its jurisprudence as to the scope of both the prohibition against torture, inhuman and degrading treatment and the right to privacy.  
The Prohibition against torture, inhuman and degrading treatment

50.  An examination of the Court's case-law indicates that Article 3 has been most commonly applied in contexts in which the risk to the individual of being subjected to any of the proscribed forms of treatment emanated from intentionally inflicted acts of State agents or public authorities (see, amongst other authorities, Ireland v. the United Kingdom, judgment of 18 January 1978, Series A no. 25). It may be described in general terms as imposing a primarily negative obligation on States to refrain from inflicting serious harm on persons within their jurisdiction. However, in light of the fundamental importance of Article 3, the Court has reserved to itself sufficient flexibility to address the application of that Article in other situations that might arise (see D. v. the United Kingdom, judgment of 2 May 1997, Reports 1997-III, p. 792, § 49).

51.  In particular, the Court has held that the obligation on the High Contracting Parties under Article 1 of the Convention to secure to everyone within their jurisdiction the rights and freedoms defined in the Convention, taken in conjunction with Article 3, requires States to take measures designed to ensure that individuals within their jurisdiction are not subjected to torture or inhuman and degrading treatment or punishment, including such treatment administered by private individuals (see A. v. the United Kingdom, judgment of 23 September 1998, Reports 1998-VI, p. 2699, § 22). A positive obligation on the State to provide protection against inhuman or degrading treatment has been found to arise in a number of cases: see, for example, A. v. the United Kingdom (cited above) where the child applicant had been caned by his stepfather, and Z and Others v. the United Kingdom ([GC], no. 29392/95, ECHR 2001-V), where four child applicants were severely abused and neglected by their parents. Article 3 also imposes requirements on State authorities to protect the health of persons deprived of liberty (see Keenan, cited above, concerning the lack of effective medical care of a mentally ill prisoner who committed suicide, and also Kudła v. Poland [GC], no. 30210/96, § 94, ECHR 2000-XI).

52.  As regards the types of “treatment” which fall within the scope of Article 3 of the Convention, the Court's case-law refers to “ill-treatment” that attains a minimum level of severity and involves actual bodily injury or intense physical or mental suffering (see Ireland v. the United Kingdom, cited above, p. 66, § 167; V. v. the United Kingdom [GC], no. 24888/94, § 71, ECHR 1999-IX). Where treatment humiliates or debases an individual, showing a lack of respect for, or diminishing, his or her human dignity, or arouses feelings of fear, anguish or inferiority capable of breaking an individual's moral and physical resistance, it may be characterised as degrading and also fall within the prohibition of Article 3 (see amongst recent authorities, Price v. the United Kingdom, no. 33394/96, §§ 24-30, ECHR 2001-VII, and Valašinas v. Lithuania, no. 44558/98, § 117, ECHR 2001-VIII). The suffering which flows from naturally occurring illness, physical or mental, may be covered by Article 3, where it is, or risks being, exacerbated by treatment, whether flowing from conditions of detention, expulsion or other measures, for which the authorities can be held responsible (see D. v. the United Kingdom and Keenan, both cited above, and Bensaid v. the United Kingdom, no. 44599/98, ECHR 2000-I).

The right to respect for private life
61.  As the Court has had previous occasion to remark, the concept of “private life” is a broad term not susceptible to exhaustive definition. It covers the physical and psychological integrity of a person (see X and Y v. the Netherlands, judgment of 26 March 1985, Series A no. 91, p. 11, § 22). It can sometimes embrace aspects of an individual's physical and social identity (see Mikulić v. Croatia, no. 53176/99, § 53, ECHR 2002-I). Elements such as, for example, gender identification, name and sexual orientation and sexual life fall within the personal sphere protected by Article 8 (see, for example, B. v. France, judgment of 25 March 1992, Series A no. 232-C, pp. 53-54, § 63; Burghartz v. Switzerland, judgment of 22 February 1994, Series A no. 280-B, p. 28, § 24; Dudgeon v. the United Kingdom, judgment of 22 October 1981, Series A no. 45, pp. 18-19, § 41; and Laskey, Jaggard and Brown, cited above, p. 131, § 36). Article 8 also protects a right to personal development, and the right to establish and develop relationships with other human beings and the outside world (see, for example, Burghartz, cited above, opinion of the Commission, p. 37, § 47, and Friedl v. Austria, judgment of 31 January 1995, Series A no. 305-B, opinion of the Commission, p. 20, § 45). Although no previous case has established as such any right to self-determination as being contained in Article 8 of the Convention, the Court considers that the notion of personal autonomy is an important principle underlying the interpretation of its guarantees.

The vast length of these extracts demonstrates that the content of a human right may well exceed the expectations that legal practitioners may currently carry as to their understanding of a human right.  Indeed such is the evolving scope of the right to respect for privacy life that is often referred to as a ‘filler right’.  Moreover the prohibition against torture and other forms of ill treatment is not merely a negative obligation to refrain from treating people in a certain way and extends to positive obligations to undertake protective action in settings ranging from prisons to private homes.  

The challenge for legal practitioners therefore is consider whether there is an intersection between an issue concerning their client and the content of not just these rights but any of the rights listed under Part 2 of the Charter.  Moreover beyond this it is suggested that the evolving and dynamic nature of human rights jurisprudence offers real potential for legal practitioners in Victoria to think beyond the existing content of rights as understood in other jurisdictions and contribute to their development.  In other words the Victorian legal profession should become an active participant in the development of human rights prudence as opposed to merely a passive recipient of the developments in other jurisdictions. 
Part II
Part I of this paper sought to outline some of the key considerations that are necessary pre-requisites before undertaking the task of working with the Charter.  Part II seeks to examine 3 case studies with a view to identifying the relevance, if any, of the human rights under the Charter.  It is not intended in this space to provide a detailed account as to the content of any such rights or an exhaustive account of how these issues would be resolved under the Charter.  Rather the aim is to encourage practitioners to start thinking through a human rights lens when they conceptualise legal issues.  
It is important to note that the acquisition of such a skill takes time.  Indeed in the United Kingdom where the profession has lived in the shadow of the ECHR for some 50 odd years and its own Human Rights Act for several years, it has been suggested that the development of a human rights culture remains an ongoing and evolving enterprise.  As a consequence this paper is designed with the modest purpose of merely attempting to stimulate some interest in this project rather than the determination of its outcome.  
Case study 1 – The right to a fair hearing

You are acting for a 16 year old boy with a learning disability who has been charged with murder.  His matter is listed for hearing in the Supreme Court of Victoria which unlike the Children’s Court does not adopt any special procedures with respect to the trial of a child.  You are concerned that this will undermine the capacity of your client to understand and participate fully in the hearing.  Is there any basis upon which to invoke the Charter to address your concerns and if so how would you do this?
The first step is to identify whether any rights under the Charter have been engaged and it is suggested that there are at least 3:

· Section 25(3) which provides that 



A child charged with a criminal offence has the right to a procedure that takes account of his or her age and the desirability of promoting the child's rehabilitation.

· Section 24(1) which provides that any person charged with a criminal offence has the right to a fair hearing

· Section 17(2) which provides that every child has the right to such protection as is in his or her best interests.

The second stage of inquiry is to identify the content of these rights to assess whether there has in fact been any interference, and if so whether it is reasonably justified in a democratic society.  In addressing these issues section 32 allows us to consider the jurisprudence of foreign courts and in cases before the European Court of Human Rights it has been held that the failure to adapt the procedures in a criminal trial to the accommodate the peculiarities of childhood was a violation of the right to a fair hearing.
  It is thus arguable that the current practice of the Supreme Court with respect to the prosecution of juveniles is inconsistent with rights under the Victorian Charter.
This gives rise to a question as to the steps a practitioner could adopt to address this violation.  Although generally speaking Courts are not considered public authorities under the Charter they are with respect to the exercise of administrative functions and this would arguably extend to the procedures adopted within a courtroom.  Thus it is suggested that a submission could be made to the presiding judge to adopt such procedures as are considered appropriate to secure a fair trial for a child defendant based on the jurisprudence of the European Court of Human Rights.  There is also the potential for a broader advocacy role in which the Department of Justice could be advised of the need to adopt regulations that ensured a consistent rather than ad hoc response to the procedures to be used in trials involving juveniles.
Case Study 2 – Mandatory penalties
You are a lawyer for a 17 year old male who has been found guilty but not convicted in the Children’s Court of various driving offences under the Road Safety Act the penalties for which are mandatory.  You wish to resist the imposition of such penalties but have been advised by some colleagues that they believe the Court has no discretion under section 360(5) of the Children Youth and Families Act 2005 which provides that: 
If under any Act other than this Act a court is authorised on a conviction for an offence—
(a)
to make an order with respect to any property or thing the subject of or in any way connected with the offence; or
(b)
to impose any disqualification or like disability on the person convicted—
then the Court may, if it finds a child guilty of that offence, make any such order or impose any such disqualification or disability despite the child not being convicted of the offence.

They tell you that as the intention of Parliament with respect to the imposition of mandatory penalties under the Road Safety Act was the deliberate and conscious intention of Parliament, a Magistrate sitting in the Children’s Court has no capacity to adopt a course of action that would be inconsistent with such an intention.  Is the Charter able to assist your client?
The issue here is one of statutory interpretation which brings into play section 32 of the Charter.  This section requires the Children’s Court to adopt an interpretation of the relevant legislation that is, so far as possible and consistent with object and purpose of the Act, compatible with the human rights under the Charter.  

As a first step it is again necessary to identify the relevant rights.  In this instance they will include:

· Section 17, the requirement that a child is provided with such protection as is consistent with his or her best interests;

· Section 23(3), the requirement to treat a child who has been convicted of an offence in a way that is appropriate for his or her age; and

· Section 10, the protection against cruel, inhuman and degrading punishment.  

Without undertaking a detailed examination as to the content of each of these rights it is sufficient to note that there is jurisprudence to support the argument that an approach to sentencing children that is consistent with these rights would frown upon the imposition of a mandatory regime in favour of a punishment that is proportionate to the circumstances of the offence and the offender.
 

If such an argument were accepted this leads to a discussion as to whether the relevant legislation can be interpreted so as to enable such flexibility in sentencing.  On its face, it seems quite possible and indeed consistent with the overall aim of the CYFAct to interpret section 360(5) to allow for the exercise of discretion in the imposition of penalties that may arise under other Acts.  A difficulty is created however by virtue of the fact that such an approach would arguably demand an interpretation that is inconsistent with those other Acts that have clearly sought to impose a mandatory regime.  

In such a situation 2 possible approaches are available.  First, it could be argued that an approach which favours discretion is appropriate because:

(a) the other Acts are silent in their treatment of children; and 

(b) the provisions of the CYFAct when together with the provisions of the Charter indicate that it was in fact the clear intention of Parliament that this group must enjoy flexibility in their sentencing.
In other words an interpretative approach that looks beyond the specific content of one Act in favour of an examination of the entire system which has been designed by Parliament to deal with juvenile offenders reveals a preference for flexibility in the sentencing of such a group.
  Moreover such an approach does not fracture the integrity and purpose of those regimes which impose a mandatory sentencing regime as there was never any conscious consideration as to their application to children.  

The alternative approach is to simply assert the paramouncy of the mandatory regimes over the specialist nature of the regime created under the CYFAct and hold that the latter is incapable of a human rights consistent interpretation.  This opens upon the possibility of a declaration of inconsistent interpretation being sought before the Supreme Court.
  However it is suggested that the preferred approach and that which is consistent with the underlying objective of the Charter to provide effective protection of human rights is to ensure that flexibility and discretion remain at the disposal of all Magistrates when issuing dispositions in the Children’s Court.

Case study 3 – Sentencing of parents

You are representing a woman in the Magistrates’ Court who has been found guilty of a number of offences and is facing the prospect of a prison sentence.  She is sole parent of 2 children and her imprisonment will mean that both children will be placed in the care of the Department.  As you prepare your submissions in relation to sentencing, consider whether the Charter can play any role in assisting your client avoid the imposition of sentence of imprisonment.

Section 5 of the Sentencing Act 1991 (Vic) states that:

(2AC) Nothing in sub-section (2AB) requires a court to state the sentence that it would have imposed but for the undertaking that was given.

(2) In sentencing an offender a court must have

regard to—

(a) the maximum penalty prescribed for the offence; and

(b) current sentencing practices; and

(c) the nature and gravity of the offence; and

(d) the offender's culpability and degree of responsibility for the offence; and

(daa) the impact of the offence on any victim of the offence; and

(da) the personal circumstances of any victim of the offence; and

(db) any injury, loss or damage resulting directly from the offence; and

(e) whether the offender pleaded guilty to the offence and, if so, the stage in the

proceedings at which the offender did so or indicated an intention to do so; and

(f) the offender's previous character; and
(g) the presence of any aggravating or mitigating factor concerning the offender or of any other relevant circumstances.

Victorian Courts already tend to weigh up the impact of any sentence on children but the adoption of the Charter suggests that it may have the potential to play a more prominent albeit not determinative role.  Although section 5 of the Sentencing Act makes no reference to the impact of a sentence on the children of a defendant, ss(g) allows for a consideration of ‘any other relevant circumstances’.  It is suggested that a human rights compatible interpretation of this provision as required by section 32 of the Charter would demand that Courts must consider the best interests of a child as protected under section 17 in any sentencing exercise.  

Significantly this was the approach recently adopted in South Africa in a matter where there was a claim that the sentencing of a parent had failed to give sufficient consideration to the best interests of a child as protected under the South African Constitution.
  Sachs J of the Constitutional Court held that although a child’s interests were not necessarily determinative, they must be given more than a mere cursory consideration.   He stated: 
There is no formula that can guarantee right results.  However, the guidelines that follow would, I believe, promote uniformity of principle, consistency of treatment and individualisation of outcome.

(a) A sentencing court should find out whether a convicted person is a primary caregiver whenever there are indications that this might be so.

(b) A probation officer’s report is not needed to determine this in each case.  The convicted person can be asked for the information and if the presiding officer has reason to doubt the answer, he or she can ask the convicted person to lead evidence to establish the fact.  The prosecution should also contribute what information it can; its normal adversarial posture should be relaxed when the interests of children are involved.  The court should also ascertain the effect on the children of a custodial sentence if such a sentence is being considered.

(c) If on the Zinn triad approach [offender, victim, community] the appropriate sentence is clearly custodial and the convicted person is a primary caregiver, the court must apply its mind to whether it is necessary to take steps to ensure that the children will be adequately cared for while the caregiver is incarcerated.

(d) If the appropriate sentence is clearly non-custodial, the court must determine the appropriate sentence, bearing in mind the interests of the children.

Finally, if there is a range of appropriate sentences on the Zinn approach, then the court must use the paramountcy principle concerning the interests of the child as an important guide in deciding which sentence to impose.

Conclusion

There are countless possible contexts in which the Charter may be potentially relevant and space prevents a consideration of any further case studies.  The point to stress here is that their identification will rarely be self evident.  This is a consequence of two factors.  First, the absence of an independent direct cause of action under the Charter means that practitioners must think creatively and laterally as to its potential relevance.  Second the absence of any historical engagement with the burgeoning global jurisprudence on human rights means that Victoria lacks a professional culture whereby legal matters are canvassed in terms of their human rights impact.

The challenge therefore is to twofold – to engage with the Charter despite its limitations and to engage with global developments in the area of human rights in order to bring rights home.  This enterprise must be measured and reflective.  Claims by practitioners that they intend to use the Charter in all legal proceedings and invoke human rights in every case not only display a lack of understanding as the limits of the Charter but also raise the prospects of creating an expectation deficit in the minds of their clients.  They also fail to recognise that the existing rights within the common law especially the right to a fair trial present a potential to secure a vision of justice that has for too long been ignored.   In this context it is important to note that the exposition as to the rights of unrepresented litigants by Justice Bell in Tomasevic v Travaglini
, the sentencing of juveniles in DPP v TY (No 3)
 and the ruling by Justice Bongiorno to adopt humane procedures for the detention and trial of the Barwon 13 in R v Benbrika
 were not grounded in the provisions of the Charter but existing common law protections. 
And so in closing I offer one final thought.  In Pratt & Morgan v Attorney General of Jamaica
 the Privy Counsel held that the substantial delay in the imposition of a sentence of death by authorities in Jamaica was a violation of the constitutional prohibition against cruel, inhuman and degrading treatment. This was despite the fact that the constitution expressly protected the right of the state to impose the death penalty as an exception to the right to life.  It was a decision of profound consequence as it saved the lives of many other defendants who were waiting on death row.  It also offers an extraordinary example of the capacity of lawyers to invoke the often latent potential of a human rights instrument, in this case the Bill of Rights under the Jamaican Constitution, to advance the interests of not only their own clients but many others.   This is not to say that for each of us there is the equivalent of Pratt & Morgan lying within the text of the Charter.  But it is hoped that at the very least this paper will encourage you to at least consider having a look.
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