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Strengthening Human Rights:
Some Initiatives for Government at the International and Domestic Level
The Human Rights Law Resource Centre is a national, specialist human rights legal service.  The Centre aims to promote and protect human rights through casework, litigation, education, training, policy analysis, advocacy and capacity building.  
The Centre congratulates the Rudd Government on its commitment to more extensive and constructive engagement with the United Nations human rights mechanisms and to a national public consultation about the recognition and protection of human rights.  
This paper considers a range of initiatives at both an international and domestic level that would demonstrate leadership and further strengthen human rights in Australia and the region, particularly in this, the 60th anniversary year of the Universal Declaration of Human Rights.  
1. International Human Rights Initiatives
1.1 Ratification of International Human Rights Instruments

The Centre strongly supports the Rudd Government’s proposal to ratify or accede to a number of important international human rights instruments.  Ratification of these instruments would give very real substance to the Government’s commitment to promote and provide leadership on human rights at the international level.  
The Centre encourages the Government to expedite ratification of:

· Convention on the Rights of Persons with Disabilities;

· Optional Protocol to the Convention against Torture; and

· Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.  

The Centre encourages the Government to give positive consideration to the ratification of:

· Optional Protocol to the Convention on the Rights of Persons with Disabilities; and
· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.  
1.2 Domestic Implementation of Concluding Observations and Views on Individual Communications of UN Treaty Bodies

Australia is subject to periodic review by the UN treaty bodies established under each of the ICCPR, ICESCR, CAT, CEDAW and CERD.  These reviews provide an opportunity for a comprehensive analysis of the state of human rights in Australia and for a constructive dialogue as to how best to promote and protect these rights between the Government and independent international human rights experts.  Australia has also accepted the jurisdiction of the Human Rights Committee, the Committee against Torture and the Committee on the Elimination of Racial Discrimination to hear and determine individual complaints regarding Australia.  
While international scrutiny and accountability are important aspects of the promotion and protection of human rights, there are no formal domestic mechanisms to independently monitor and report on the implementation of the Concluding Observations and Views on Individual Communications of UN treaty bodies.  
In the United Kingdom, the work of the Joint Parliamentary Committee on Human Rights includes:

· ‘scrutinising Government responses to adverse judgments by the European Court of Human Rights’; and

· scrutinising the Government's reports to the UN treaty bodies, the Concluding Observations of those treaty bodies, and the Government’s implementations of the recommendations contained therein.  
The Council of Europe has recommended the model and modalities of the UK Joint Parliamentary Committee on Human Rights as a model for other member states.  Further information about the work of the Committee is available in their 2007 Annual Report at http://www.publications.parliament.uk/pa/jt200708/jtselect/jtrights/38/3802.htm.  
The Centre strongly encourages the Government to give positive consideration to developing mechanisms at a domestic level, such as the establishment of a Joint Parliamentary Committee on Human Rights, to monitor and report on the implementation of the Concluding Observations and Views on Individual Communications of UN treaty bodies, and the Recommendations of the Special Procedures of the UN Human Rights Council.  
1.3 Standing Invitation to Special Procedures of the UN Human Rights Council

The Special Procedures of the UN Human Rights Council have been described as the ‘crown jewels’ of the UN human rights system and as ‘giving voice to the voiceless victims of abuses’.  The Special Procedures are independent international human rights experts appointed by resolution of the UN Human Rights Council to examine, monitor, research, report and advise on thematic or country specific human rights issues.  
The working methods of the Special Procedures include investigating and liaising with states regarding alleged human rights violations, normative work (that is, the development of the content and the application of human rights within the mandate), country visits and presenting annual reports to the UN Human Rights Council.  

Country visits can occur at the invitation of states on a case-by-case basis or by a state extending a ‘standing invitation’, being an open invitation to all thematic Special Procedures.  As at April 2008, 60 states had extended a standing invitation to thematic Special Procedures.  For a list of these states, see: http://www2.ohchr.org/english/bodies/chr/special/invitations.htm.  

The Centre strongly encourages the Government to issue a 'standing invitation' to all of the thematic Special Procedures of the UN Human Rights Council.  A standing invitation would demonstrate the Australian Government's commitment to more extensive and constructive engagement with the UN human rights system and demonstrate significant human rights leadership in the region.  
1.4 UN Declaration on the Rights of Indigenous Peoples

The Centre welcomes the Government's consultations with stakeholders about reversing Australia's opposition to the UN Declaration on the Rights of Indigenous Peoples.  Support for the Declaration would build on the very important work towards reconciliation and the realisation of Indigenous human rights through such initiatives as the Apology and the commitment to ‘close the gap’ in a range of areas of Aboriginal wellbeing.  
The Centre strongly encourages the Government to endorse the Declaration on the Rights of Indigenous Peoples.  
1.5 Optional Protocol to the International Covenant on Economic, Social and Cultural Rights
The international human rights framework recognises that civil, political, economic, social and cultural rights are interdependent and mutually reinforcing and that ‘effective remedies’ must be available in respect of breaches of all of these rights.  

The international community is in the process of elaborating an Optional Protocol to the ICESCR to provide victims of social, economic and cultural rights violations with access to an effective remedy at an international level where domestic remedies are unavailable, ineffective or exhausted.  

The Centre strongly encourages the Government to support the elaboration and adoption of a strong and effective optional protocol to the ICESCR and to give positive consideration to the ratification of this instrument when it is adopted.  

1.6 Resources and Support for Australian NGOs to Engage with UN Human Rights System

Non-government organisations are playing an increasingly important role within the UN human rights system, including through the preparation of NGO (or ‘Shadow’) Reports to treaty bodies, participation in periodic reviews, submission of individual complaints, and contributing to the development of normative standards.  

The Centre, for example, has recently submitted a comprehensive NGO Report to the Committee against Torture (with 17 of the recommendations of this Report being incorporated in the Committee’s Concluding Observations), acted for individuals in complaints to the Human Rights Committee under the 1st Optional Protocol to the ICCPR, and contributed to the development of General Comments by treaty bodies.  Most recently, the Centre coordinated a major NGO Report to the CESCR, which Committee members stated to be the most ‘constructive’, ‘useful’ and ‘comprehensive’ civil society report to have ever been submitted.  In each case, the Centre has relied on philanthropic funding and pro bono support to undertake these activities.  
Despite the critical role of human rights NGOs in ensuring a constructive and rigorous dialogue, and with the welcome exception of funding provided to HREOC to support Indigenous participation in international human rights fora, there is currently no government funding or resources specifically provided to enable NGO engagement with the UN human rights system.  

The Centre strongly encourages the Government to positively consider providing funding and resources to enable human rights NGOs to engage more fully with the UN human rights system, including through the preparation of NGO Reports to, and appearances before, UN treaty bodies and the UN Human Rights Council.  

2. Domestic Human Rights Initiatives
2.1 National Human Rights Consultation
The Centre is very supportive of the Government’s commitment to ‘facilitate national public consultations about the recognition and protection of human rights’ in Australia.  

One of the Centre’s key priorities is to provide leadership on, and contribute to the development of, improved legislative protection of human rights at the national, state and territory levels.  The Centre was closely involved in the consultative processes in Victoria, Tasmania and Western Australia.  The Centre’s Director is a member of the Victorian Attorney General’s high-level Human Rights Leadership Team (a forum to promote the effective operation and entrenchment of the Victorian Charter of Human Rights) and the Centre has been contracted by the Victorian Department of Justice to provide human rights training across the Victorian public sector.  
Based on this expertise, the Centre makes the following comments regarding the proposed national consultation:

· It is important to clearly define the scope and parameters of the consultation.  This has the benefits of managing expectations, minimising myths and misperceptions, and confining the debate and scope of potential disagreement to those matters actually under consideration.  

· It is critical that the membership of the consultative committee, if any, include persons with substantial human rights subject matter expertise, including expertise in relation to comparative human rights instruments.  In the Centre’s view Chris Sidoti, Associate Professor Julie Debeljak (Monash Law School), Professor Hilary Charlesworth (ANU), John Tobin (Melbourne Law School) and Professor George Williams (UNSW) would all be excellent appointees.  In Victoria, the appointment of Andrew Gaze to the Consultative Committee engaged a range of persons who may not have otherwise participated in the process and, in both Victoria and Western Australia, the appointment of former Liberal parliamentarians (Haddon Storey QC and Fred Chaney, respectively) reduced the partisanship of the process.  
· The number and diversity of submissions made to the Victorian consultation, in particular, was significantly increased due to the devolution of some aspects of the consultative process from the Committee to the community sector.  For example, the Committee provided a small amount of funding to the Victorian Council for Social Service to use its networks to ensure that marginalised and vulnerable individuals and communities were engaged by, and assisted to input into, the process.  It also funded the PILCH Homeless Persons’ Legal Clinic to conduct 12 workshops with homeless people to enable them to make submissions.  This resulted in individual submissions from over 100 homeless people.
· Advance consideration needs to be given to the legal resources necessary to ensure that the benefits of a Charter of Rights are maximised for disadvantaged individuals and groups in respect of civil matters, such as housing and homelessness, education, mental health, disability services, aged care, and children and young people.  The lack of availability of legal aid funding for civil human rights matters in Victoria means that the majority of cases decided by the courts to date under the Charter relate to criminal law, although the Charter has been used to negotiate a range of positive outcomes in other areas, such as homelessness and disability services.  Strategic consideration should also be given to how the ‘good news stories’ about the application of the Charter, which more often than not occur outside of the courts, are effectively captured and communicated by government.  
· It is important that the consultations about a national Charter of Rights not only consider the need for a Charter, but the value added by a Charter, with significant evidence that a human rights framework and approach can improve public policy development, delivery, outcomes and satisfaction.  

2.2 Capacity of Human Rights NGOs

After more than a decade of neglect, the capacity of the Australian human rights sector is very limited.  The Human Rights Law Resource Centre, for example, Australia’s only national specialist human rights legal service, does not receive any federal funding.  A strong and vibrant sector is necessary to provide guidance and assistance to government and to ‘bring human rights home’ to marginalised and disadvantaged communities and groups.  

The Centre would warmly welcome any commitment by the Government to build the capacity and resources of human rights NGOs in Australia as a very concrete and local aspect of its commitment to better promote and protect human rights.  
2.3 Support for Human Rights Watch
The Centre is currently working with Human Rights Watch, a leading international NGO, to establish a Human Rights Watch office in Australia.  This is likely to significantly enhance human rights capacity and expertise in the NGO sector in Australia and the Asia-Pacific.  

One of the impediments to such establishment is that, similarly to organisations such as Amnesty International, the mandate and activities of Human Rights Watch mean that it is highly unlikely to fall within any of the ‘Deductible Gift Recipient’ categories established under the Income Tax Assessment Act.  This means that it will need to obtain a legislative listing to be endorsed as a Deductible Gift Recipient.  We understand that this process is generally undertaken through the Assistant Treasurer.  
The Centre would warmly welcome any support to obtain Deductible Gift Recipient status for Human Rights Watch through the legislative process.  

2.4 Human Rights Organisations and National Charities and Taxation Law

This leads to the larger issue as to the definition of ‘charitable purposes’ under the Income Tax Assessment Act.  The UK Government has recently amended its Charities Act 2006 to include ‘the advancement of human rights, conflict resolution or reconciliation or the promotion of religious or racial harmony or equality and diversity’ as a charitable purpose.  This has significantly enhanced the ability of organisations such as Human Rights Watch and Amnesty International to raise funds and undertake activities in the UK.  

The Centre strongly encourages the Government to give positive consideration to amending the ITAA to include ‘the promotion and protection of human rights’ as a charitable purpose.  This would significantly increase the ability and capacity of NGOs in Australia to raise funds and undertake a range of activities to promote human rights.  It would also be consistent with the Government’s commitment to ‘support the promotion and implementation of human rights in Australia and internationally’.
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