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HUMAN RIGHTS LAW RESOURCE CENTRE
RELATIONSHIP BETWEEN INTERNATIONAL HUMAN RIGHTS LAW AND DOMESTIC LAW
1. APPLICATION OF INTERNATIONAL LAW TO AUSTRALIA

It is well settled that an international treaty, ratified by Australia, does not form part of Australian domestic law, save to the extent that that treaty has been incorporated into Australian law by an Act of Parliament.  In other words, unless specifically enacted in a statute, international law cannot operate as a direct source of enforceable rights and obligations under Australian domestic law.
 

In Minister for Immigration & Ethnic Affairs v Teoh (1995) 183 CLR 273 (Teoh), Mason and Deane JJ stated at 286-287 that:
… the provisions of an international treaty to which Australia is a party do not form part of Australian law unless those provisions have been validly incorporated into our municipal law by statute. … So, a treaty which has not been incorporated into our municipal law cannot operate as a direct source of individual rights and obligations under that law (emphasis added). 

See also, Minogue v HREOC (1999) 84 FCR 438 where Sackville, North and Kenny JJ stated at 447 that:

[t]he provisions of an international treaty do not form part of Australian law merely because Australia is a party to the treaty and has ratified it.  In consequence, the ICCPR does not of itself operate to give rights to or impose duties on members of the Australian community: see , for example, Dietrich v The Queen (1992) 177 CLR 292 at 305 – 306, 321, 348, 359 – 360; Victoria v Commonwealth (1996) 187 CLR 416 at 480 - 482; and Sinanovic v The Queen (1998) 72 ALJR 1050 at 1053 – 1054; 154 ALR 702 at 707.

Notwithstanding the general principle elucidated by Mason and Deane JJ, a majority of the High Court concluded that, in certain circumstances, treaties may have effect under Australian domestic law.  Specifically, the Court concluded that an individual may be entitled to a legitimate expectation that the executive will act in accordance with international treaties (when making certain administrative decisions), provided that such treaties have been ratified by the executive.  Mason CJ and Deane J noted at 291 that:

… ratification by Australia of an international convention is not to be dismissed as a merely platitudinous or ineffectual act, particularly when the instrument evidences internationally accepted standards to be applied by courts and administrative authorities in dealing with basic human rights … . Rather, ratification of a convention is a positive statement by the executive government of this country to the world and to the Australian people that the executive government and its agencies will act in accordance with the Convention.

Although the decision in Teoh has not been overturned, it has been the subject of significant criticism, including from the High Court of Australia in Re Minister for Immigration & Multicultural Affairs; Ex Parte Lam (2003) 195 ALR 502 (Lam).
 Consequently, its status may be considered weak at best.
While international law does not enliven directly enforceable rights (unless specifically incorporated into domestic law), an unincorporated treaty may be invoked in a number of ways at the domestic level.  

Courts will, wherever possible, and so far as its language permits, construe a statute consistently with Australia's international obligations: Minister for Immigration and Ethnic Affairs v Teoh at 287 per Mason CJ and Deane J; Kartinyeri v The Commonwealth (1998) 195 CLR 337 at 384 per Gummow and Hayne JJ.  Generally speaking, however, when courts defer to international law in this way, they will only consider those statutes that have been ratified after, or in contemplation of, the entry into force of the relevant treaty.  

International law may also be referred to by judges in order to resolve an ambiguity in domestic law.
  Mason and Deane in Teoh said at 287 that:
… the fact the Convention has not been incorporated into Australian law does not mean that its ratification holds no significance for Australian law.  Where a statute or subordinate legislation is ambiguous, the courts should favour that construction which accords with Australia's obligations under a treaty or international convention to which Australia is a party, at least in those cases in which the legislation is enacted after, or in contemplation of, entry into, or ratification of, the relevant international instrument.  This is because Parliament, prima facie, intends to give effect to Australia's obligations under international law.

However, before recourse may be had to international law as a tool of statutory interpretation, there must first exist an ambiguity requiring interpretation.  In order to satisfy this requirement, some courts have taken a broad view of "ambiguity".  Mason CJ and Deane J, for example, at 287 rejected a narrow interpretation of ambiguity in the Teoh decision:

… there are strong reasons for rejecting a narrow conception of ambiguity.  If the language is susceptible of a construction which is consistent with the terms of the international instrument and the obligations which it imposes on Australia, then that construction should prevail.  

This broad approach was adopted by Dawson J in Kruger v Commonwealth, (1997) 190 CLR 1, however, Callinan J declined to follow it in Western Australia v Ward (2002) 213 CLR 1.

International treaties may also be used as a legitimate and important influence on the developments of the common law: Mabo v Queensland [No. 2] (1992) 175 CLR 1 at 42 per Brennan J (with whom Mason CJ and McHugh J agreed); Dietrich v The Queen (1992) 177 CLR 292 at 321 per Brennan J; at 360 per Toohey J, who referred to an international instrument being used as a guide when the common law is unclear; Minister for Immigration and Ethnic Affairs v Teoh at 288 per Mason CJ and Deane J.  For example as one commentator has noted:

[i]nternational standards may lend legitimacy to the values espoused by judges when carrying out their judicial functions, particularly in instances where the law is ambiguous or silent, as with discretion.  As Kirby J stated extra-curially:

A decision may have greater legitimacy if it accords with international norms that have been accepted by scholars and then by governments of many countries of the world community than if they are simply derived from the experience and predilections of a particular judge. 

Resort to international law may therefore both add legitimacy to, and guide, the exercise of judicial discretion.
  
International treaties to which Australia is a State Party can also provide guidance as to the value placed by Australia on the particular rights contained within those treaties: Schoenmakers v Director of Public Prosecutions (1991) 30 FCR 70 at 75; Dietrich v R at 321 per Brennan J; cf Baker v Minister of Citizenship and Immigration [1999] 2 SCR 817 at 860-862. 
While reference to international law as an aid to the development of domestic law generally has been widely considered, commentary relating to the relevance of international standards to judicial discretion has only recently emerged.
  In this respect, the legal basis for the law's extension into this area has yet to be fully considered.  However, as one commentator has noted, "[a]lready, there are discernible trends in the types of cases where international law is more likely to impact on a particular discretion, most notably in the field of criminal law"
.  The determination of sentences, including the length, place and type of imprisonment, is one area in which the case law has particularly developed: see Walsh (1996) 67 SASR 143 (Walsh); Bates v Police (1997) 70 SASR 66; R v Hollingshed (1993) 112 FLR 109 (Hollingshed); Sillery (1981) 180 CLR 353; R v Togias (2001) 127 A Crim R 23 at 37 per Grove J; at 43 per Einfield AJ.  On the basis of the emerging jurisprudence in this area, it is arguable that international law may also be used when exercising judicial discretion.
Walsh provides one example of a case where international law has been considered in relation to the exercise of judicial discretion in sentencing.  This case concerned the imprisonment of a mother and father of 3 children who were severely asthmatic and who required regular hospitalization.  The harshness of the custodial terms and the manner in which the sentencing discretion was exercised in this case were appealed on several grounds, including the ground that the sentencing magistrate had erred in not considering or inadequately considering whether a conditional release order should be made. 

When determining the appeal, Perry J paid particular attention to the interests of the children, noting at 147 that:

[v]arious international instruments which have been entered into by Australia emphasise the protection by the society and the State of the family as the natural and fundamental group unit of society, and preservation of the rights of the children.  Although such international instruments do not form part of the Australian law, they serve to underscore the importance of provisions … which where possible, should be construed and applied consistently with them.   

While Perry J noted that principles of international law should be borne in mind, he concluded that recourse to international law was unnecessary in that case as the relevant provisions of the Act were clear and unambiguous.  

Hollingshed provides a further example of the application of international law to a sentencing discretion.  In that case, Miles CJ stated at 115 that:

[t]o recognize that the ICCPR is not directly part of the domestic law of Australia is not to deny that the courts may pay attention to it.  Mason CJ and McHugh J in Dietrich said that Australian courts should follow the "common sense" approach that Kirby J expressed in Jago v District Court (NSW) (1988) 12 NSWLR 558 at 569 (and elsewhere) that where the inherited common law is uncertain, regard may be had to an international treaty which Australia has ratified as an aid to the explication and development of the common law. 
When considering international law, it is also appropriate for courts to have regard to the opinions and decisions of the relevant treaty bodies: Commonwealth v. Bradley (1999) 95 FCR 218 at 237 per Black CJ (with whom Tamberlin J agreed); Commonwealth v. Hamilton (2000) 108 FCR 378 at 387, 388; Minister for Immigration and Multicultural and Indigenous Affairs v. Al Masri (2003) FCR 54 at 91; Minister for Immigration and Multicultural and Indigenous Affairs v B (2004) 206 ALR 130 at 167 per Kirby J; Jacomb v Australian Municipal Administrative Clerical and Services Union (2004) 140 FCR 149 at [43]; Matadeen v Pointu [1999] 1 AC 98 at 115F, 116C. 
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� Teoh per Mason CJ and Deane J at 287; Gaudron J concurring 


� The High Court noted particular concerns relating to the possible encroachment on the separation of powers doctrine and the absence of any requirement for the affected individual to have knowledge of the particular treaty to which recourse was sought: see for example, McHugh and Gummow JJ at 102; Callinan J at 147; and, Hayne J at 122


� Teoh, per Mason CJ and Deane J at 362


� Wendy Lacey, 'Judicial Discretion and Human Rights: Expanding the Role of International Law in the Domestic Sphere' [2004] 5 Melbourne Journal of International Law 108-132, at 113-114


� See generally, Ibid


� Ibid, at 115 and following
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