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60 Years On: How Universal is the Universal
Declaration of Human Rights?

10 December 2008 is the 60" anniversary of the adoption of the
Universal Declaration of Human Rights by the UN General
Assembly, the first general catalogue of the rights of individuals to
be made the explicit subject of international standards. A 60"
birthday is usually the moment to celebrate a life well-lived,
success in public and private life, and perhaps to anticipate a
comfortable retirement. But these are not apt measures for the
UDHR. It was and remains a controversial document.

Many of the debates that surrounded the Declaration sixty years
ago are still alive today, particularly the question whether it can
claim universal application in a world marked by religious and
cultural differences. Although experts from many cultures were
involved in drafting the UDHR, some countries argued that it was
a Western enterprise. For example, Saudi Arabia criticised the
reference to the equality of the rights of men and women in
relation to marriage under Article 16 and the right to change one’s
religion in Article 18 as a form of colonialism.

Recent debates at the United Nations show that the issue of
universality is still contested. Last year, the UN Human Rights
Council adopted a resolution, introduced by Pakistan, entitled
‘Combating defamation of religions’. The resolution encourages
states to prohibit criticism of religion and focuses on Islam in
particular. The religious defamation issue was framed as one of
Western rights against Islamic values.

The resolution conflicts with the protections of freedom of thought,
belief, opinion and expression set out in the UDHR and later
human rights treaties. It contains no criteria to determine when
freedom of speech crosses over into unacceptable religious
defamation. While international human rights standards accept
the possibility of limitations on freedom of opinion and expression,
for example to protect public order or public health, it is not clear
why religions should be protected against criticism. Although it is
clear that there has been inadequate attention given to
understanding Islam in the West, the resolution offers a crude
solution. By implying that states have a duty to prevent criticisms
of and debates about religions, particularly Islam, the resolution
seems more intent on protecting religious ideas rather than the
rights of individuals to religious freedom.

Attacks on the universality of human rights are also common in
the West, although they are not usually pitched in these terms.
Western governments often find international human rights norms
as irksome and confronting as non-Western governments.
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The conduct of the ‘war of terror’, in particular, has led Western governments to resist the universal
application of the UDHR. Indeed, across the globe the post-September 11 era has generated laws that
attempt to reduce the threat of terrorism. One local example is the 2005 amendments to the
Commonwealth Criminal Code, enacted in the wake of the London bombings. These amendments rest
on a very broad definition of terrorism and introduced preventative detention orders, control orders and
expanded the definition of sedition.

The Australian laws raise serious human rights questions: both preventative detention and control
orders are mechanisms that are inconsistent with the rule of law and with human rights principles such
as the right to a fair trial and the right not to be arbitrarily detained. The sedition provisions are
inconsistent with international guarantees of freedom of speech.

Professor Conor Gearty pointed out in his 2006 Oxford Amnesty Lecture that the war against terrorism
is built on a division of the world into ‘good’ and ‘evil’ camps. This goes against the main element of the
idea of human rights developed over the last 60 years -- human rights attach to every person,
regardless of whether we label them good or bad.

The universality of human rights then remains controversial sixty years after the adoption of the UDHR.
All types of governments tend to stake out areas in which recourse to human rights standards is
suspect. In this sense, the UDHR remains a radical document. It is difficult to imagine that the

economically drafted text of the thirty articles of the Universal Declaration could emerge from a 2
century United Nations process. Today, the formulation of the rights contained in the UDHR would be
much more qualified. They would be hedged by the language of exception and special circumstances.

15!

We should hold onto the ideal of universality in the human rights area and resist attempts from all sides
to water it down. Universal principles can accommodate pluralism and cultural diversity while
embodying a commitment to a flourishing human life. The idea of universal human rights is valuable
also in that it makes us scrutinise opposing claims of culture carefully. Whenever exceptions to human
rights based on cultural difference are proposed, we should investigate the political agenda of the
culture claim.

The future of the Declaration involves balancing the power of universal ideals with the inevitable
specificity of their translation in particular local contexts. Claims that human rights do not acknowledge
cultural difference are overplayed and indeed are regularly used as a gambit to avoid human rights
scrutiny by governments of all shapes and sizes.

Hilary Charlesworth is Professor of International Law and Human Rights in the ANU College of Law

News
Centre Coordinates Major NGO Report on Australia to UN Human Rights Committee

In October 2008, the Human Rights Law Resource Centre, together with the National Association of
Community Legal Centres and Kingsford Legal Centre, submitted a major non-government report to the
Human Rights Committee regarding Australia.

The report, Freedom, Respect, Equality, Dignity: Action — NGO Submission to the Human Rights
Committee on Australia’s Compliance with the ICCPR, was compiled with the assistance of over 50
NGOs across Australia. It is endorsed, in whole or in part, by over 200 NGOs.

The report provides a comprehensive overview of, and makes targeted recommendations regarding, the
realisation of civil and political human rights in Australia, including:

e the lack of constitutional or legislative recognition and protection of civil and political rights;

e groups within society that remain vulnerable to discrimination, such as Indigenous peoples, women
and children, people with disability, asylum seekers and gay and lesbian couples;

e  Australia’s counter terrorism laws and measures;
e  Australia’s immigration law, policy and practice; and

e the treatment of people in detention, including prisoners and people in involuntary psychiatric
detention.

The report will be considered by the Human Rights Committee in New York in March 2009.
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The Centre would like to acknowledge the substantial pro bono assistance of Mallesons Stephen
Jaques, a leading commercial law firm, in assisting to research, edit and print the Report.

The NGO Report is available at www.hrlrc.org.au under Policy Work>International Submissions>Civil
and Political Rights: Major NGO Report on Australia to UN Human Rights Committee (Sept 2008).

Parliamentary Committee Recommends Ratification of OP-CEDAW and Disability
Convention

In a report tabled on 16 October 2008, the parliamentary Joint Standing Committee on Treaties has
recommended that Australia ratify the Optional Protocol to the Convention on the Elimination of All
Forms of Discrimination against Women.

Expanding on an earlier report on ratification of the Convention on the Rights of Persons with
Disabilities, the Committee also recommended that ‘the Government consider expanding the role of the
Human Rights and Equal Opportunity Commissioner to enable the Commissioner to provide Parliament
with an annual report on compliance and implementation of the Convention and, if also ratified, the
Optional Protocol’.

The JSCOT report is available at
http://www.aph.gov.au/house/committee/jsct/4june2008/report1/fullreport.pdf.

ICJ Releases Major Report on Corporate Complicity in International Crimes

In recent years, the question of when a corporation may be considered to have impacted on human
rights has received increased attention in the civil, political and legal spheres. While corporations have
allegedly been directly responsible for human rights violations, the more frequent allegation is that
corporations have been complicitin human rights violations inflicted by the State or other actors. The
circumstances in which this can be said to have occurred, however, and the legal standards attached to
such alleged complicity, have been a source of ongoing contention.

The ICJ's Expert Panel

As a result, in 2006, the International Commission of Jurists formed its Expert Legal Panel on Corporate
Complicity in International Crimes. The Panel, comprising eight leading jurists from different
jurisdictions and fields of expertise, was asked to explore when companies and their officials could be
held responsible under criminal and/or civil law for complicity in human rights violations. The focus of
the Panel was on egregious human rights abuses, recognised as international crimes. The Panel was
also asked to provide guidance on situations that companies should avoid.

The Expert Panel's final report
The Panel delivered its final report in September 2008. In three volumes, the report addresses:

1. standards of complicity under domestic criminal and civil law, and the kind of activities a company
should aim to avoid;

2. when international or domestic criminal law may hold companies or their officials criminally
responsible for involvement in international crimes; and

3. how civil liability may arise for companies and/or their officials that are allegedly complicit in human
rights violations.

What is ‘complicity’?

The report aims to clarify both the legal and policy meaning of ‘complicity’. It differentiates between the
policy meaning, where complicity is used to describe the different ways in which one actor becomes
involved in an undesirable manner in the negative activities of another; and the specific and technical
legal meaning, denoting the position of the criminal accomplice, which is closely linked to the concept of
'aiding and abetting'. The report explains that, as the criminal law concept of complicity does not
necessarily correspondent to the full remit of the policy concept, the Panel chose to focus on other
headings of criminal and civil responsibility in addition to 'aiding and abetting' in order to properly reflect
the zone of potential legal risk that exists for corporations.



Human Rights Law Resource Centre Bulletin

Preventing complicity

Based on the research submitted to and undertaken by the Panel, the report offers an approach that the
Panel considers will assist business to assess whether it could face liability for complicity in egregious
human rights violations, and will help companies to identify behaviour they should avoid. This approach
is based on:

e causation or contribution: the extent to which corporate conduct enabled, exacerbated or facilitated
the human rights violations alleged;

e knowledge and foreseeability: the extent to which the corporation knew, or should have known, that
its conduct would be likely to contribute to the human rights violations alleged; and

e proximity: the closeness (geographically, in duration, frequency or intensity of interactions) of the
corporation to the principal perpetrator of the alleged human rights violations or the victims.

The situations in which corporations commonly face allegations of complicity were identified as
including: provision of goods and services to actors who use them to commit human rights violations;
provision of public or private security for company operations; perpetration of human rights violations in
corporate supply chains; and formal business partnerships with entities that carry out human rights
violations.

Corporate liability under domestic and international criminal law

The second volume of the report outlines the Panel's findings on when a corporation and/or its officials
may be found responsible as an accomplice under international or national criminal law. This includes
an analysis of accomplice liability for aiding and abetting, and common purpose liability, under
international and national criminal law. It also provides an analysis of available defences to allegations
of liability, and the fora in which prosecution for crimes under international law can take place.

Corporate liability under domestic civil law

The third volume of the report outlines the Panel's findings, through a comparative analysis of the law of
tort in common law countries and the law of non-contractual obligations in civil law jurisdictions, of how
civil liability may arise for corporations allegedly complicit in human rights violations. This includes an
analysis of the parallels between criminal complicity and civil corporate intention or negligence, and the
role of causation. It also provides an overview of a number of relevant legal procedures and company
law rules, including statutes of limitations, separate legal personality of parent and subsidiary
companies, and issues of jurisdiction.

Conclusion

The ICJ Expert Panel's report is an excellent summary of the current status of criminal and civil law
concerning indirect corporate involvement in allegations of human rights violations. It is also an
accessible and effective guide for corporations — particularly multinationals — faced with these potential
legal risks as a result of the sectors and/or countries in which they operate.

Rachel Nicolson is a Senior Associate in the Allens Arthur Robinson Corporate Responsibility Group

Lander & Rogers makes Significant Pro Bono Contribution to Centre

The Centre is delighted that Lander & Rogers, a fast growing and innovative Australian law firm, has
made a major contribution to the Centre by extending its secondment program. As part of its
commitment to human rights and pro bono, Lander & Rogers has continued the secondment of Melanie
Schleiger to December 2008. Melanie, who practices in anti-discrimination and workplace relations, has
been seconded to the Centre since July 2008 and has made an outstanding contribution to our
casework and law reform activities, particularly in relation to the right to equality and non-discrimination.

We are also very pleased to welcome Jessica Zikman on secondment from Lander & Rogers for 3
months from November 2008. Jessica is a lawyer in the Corporate & Commercial group, where she is
developing specialisation in corporate governance and transactional work. She is a member of Lander
& Rogers’ Pro Bono and Community Support Committee and, through the firm, has assisted a number
of charitable organisations with their legal requirements in a pro bono capacity.
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For further information about Lander & Rogers pro bono program, see www.landers.com.au.

UN Expert Mechanism on the Rights of Indigenous Peoples Holds Inaugural Session

The Human Rights Council's recently established Expert Mechanism on the Rights of Indigenous
Peoples held its inaugural session in Geneva from 1 to 3 October.

The Expert Mechanism, which is charged with providing thematic advice on the rights of Indigenous
peoples to the Human Rights Council, developed a number of proposals, including in relation to the right
of self-determination, the right of Indigenous people to education, and the participation of Indigenous
peoples in UN human rights processes. Other issues raised during the session included the situation of
Indigenous women, the effects of the global food crisis on Indigenous communities, access to education
in Indigenous languages and the implementation of the Declaration on the Rights of Indigenous
Peoples.

The meeting was attended by a significant number of leading Indigenous advocates, including Prof
James Anaya, UN Special Rapporteur on the Rights of Indigenous peoples, and Australia’s Prof Mick
Dodson, member of the UN Permanent Forum on Indigenous Issues.

The Expert Mechanism will hold its second session in 2009. The date will be decided at the 10th regular

session of the Human Rights Council to be held in March 2009. For more information about the Expert
Mechanism, see www2.ohchr.org/english/issues/indigenous/ExpertMechanism/index.htm.

Victorian Charter of Rights Developments
From Principle to Practice: Implementing the Human Rights Based Approach in
Community Organisations

The Victorian Equal Opportunity & Human Rights Commission has developed a new 57-page human
rights guide, specifically tailored for community organisations.

From Principle to Practice provides practical assistance to help develop and implement a rights
framework in your organisation and build a culture of respect for human rights.

From Principle to Practice contains:

e adetailed description of the human rights based approach;

e asolid case outlining the benefits of the approach;

e aroadmap for implementation across all areas of organisational operation;
e case studies and examples of good practice;

e multiple implementation tools; and

e comprehensive additional resource listing.

For further information, see www.humanrightscommission.vic.gov.au.

Application of the Charter in a Planning Context

A recent decision of a planning panel appointed under the Planning and Environment Act 1987 (Vic) to
recommend a planning scheme amendment to facilitate the construction of a mosque demonstrates the
potential significance and relevance of the Charter of Human Rights and Responsibilities Act 2006 (Vic)
to planning and environment law.

Background

In 2004, Hobsons Bay City Council resolved to sell a parcel of public use-zoned land owned by the
Council to the Islamic Society of Newport Inc for the purpose of building a new mosque to replace an
existing mosque in Newport that was too small and provided substandard facilities for worship.

Since the proposal involved selling land to a private entity, as well as the use of that land for what was
not a ‘public purpose’, rezoning was necessary to facilitate the construction of the mosque.

An application was made for an amendment to the Hobsons Bay Planning Scheme to rezone a larger
parcel of land incorporating the site earmarked for the mosque in Blenheim Road in Newport from Public
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Use to part Special Use and part Public Park and Recreation. The ‘special use’ contemplated the
construction of the mosque, and the ‘public park and recreation’ envisaged the development of an
adjoining park site (in consultation with the local community), using funds set aside for that purpose by
the Council.

The Panel’s consideration of the Victorian Charter

Before turning to consider the application for a permit to construct the mosque under the planning
scheme (as amended), the Panel needed to consider the proposed rezoning of the subject land. It
endorsed the rezoning by reference not only to the relevant planning policy framework, but also to the
Charter.

The planning principles cited by the Panel included the recognition of social needs by providing land for
cultural facilities, and the policy to support the provision of facilities which will meet the needs of the
community throughout the municipality. The Panel noted:
The Hobsons Bay community comprises people from diverse backgrounds with many different religious
beliefs and practices. We are of the view that it is an important function of planning to facilitate the
provision of community infrastructure to meet the diversity of community needs, including accommodating
various requirements for religious observance.
Interestingly, the Panel took the analysis a step further, recognising the human rights protected by the
Charter —in particular ss 14 and 19 (dealing with freedom of thought, conscience, religion and belief and
cultural rights, respectively) — in the context of its consideration of the planning scheme amendment.
The Panel also referred to s 38 of the Charter, which makes it unlawful for public authorities (including
local councils) to (a) act incompatibly with protected rights and (b) when making a decision, to fail to give
proper consideration to a human right. In relation to s 38, the Panel stated that:
We are conscious that the Charter of Human Rights and Responsibilities seeks to protect and promote
certain human rights by placing obligations on all public authorities, including local councils, to act in a way
that is compatible with human rights and to give proper consideration to relevant human rights when
making decisions.
In this regard, the Panel perceived a positive obligation on the part of the local council to act in a way
that was compatible with the protected rights.

The Panel then considered whether rezoning the land was strategically justified to facilitate the
development of a new mosque. Again, the Panel noted that: ‘the Charter of Human Rights and
Responsibilities establishes an obligation to ensure that people can practice their religious beliefs,
including communal religious observance’.

Having considered a number of submissions and undertaking its own inspections, the Panel determined
that it was clear that the existing mosque served an established religious community, but was too small
to meet their needs. Further, according to the Panel, the existing dwelling provided substandard
facilities for worship. Some of the reported inadequacies included insufficient and impractical space,
poor ablution arrangements, and the effective exclusion of women from worship at the mosque.

The Panel concluded:

The Charter of Human Rights and Responsibilities, the policy predisposition in favour of meeting needs for

community facilities, and the conspicuous need for a new mosque support approval of the [planning

scheme amendment].
On one reading, the Panel seems to have proceeded on the basis that the Charter creates an obligation
on local government to provide people with places of worship. While it might be doubtful that the
Charter extends this far, the Panel’s reasoning does provide a good example of how established
planning policy considerations can be considered in an integrated manner with rights and freedoms
promoted by the Charter. While the Charter's recognition of the rights and freedoms is unlikely to be of
itself determinative of an issue, this case demonstrates that it can be persuasive when considered in
conjunction with the typical planning considerations.

The Panel decision is available at
http://www.dse.vic.gov.au/Shared/ats.nsf/(attachmentopen)/2C8EE5D347A98937CA2574E10072D5D0/
$File/Hobsons+Bay+C58+Panel+Report.pdf?OpenElement.

Natalie Wilkinson is a lawyer on secondment to the Environment Defenders Office from Deacons
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Statements of Compatibility under the Victorian Charter

Section 28 of the Charter of Human Rights and Responsibilities requires a Statement of Compatibility to
be issued for every Bill that is introduced into a House of Parliament.

Below is an analysis of recent significant Statements.

Public Holidays Amendment Bill: Are Religious Public Holidays in Breach of the Charter?

The Public Holidays Amendment Bill 2008 (Vic) amends the Victorian Public Holidays Act to provide
greater certainty around public holidays in Victoria. In particular, the Bill provides a Melbourne Cup Day
holiday for non-metropolitan regions or, at an individual community’s choosing, another day in lieu of
Cup Day. However, the Bill also sets out a further ten public holidays, including Good Friday, Easter
Saturday, Easter Monday, Christmas Day and Boxing Day. These days, which celebrate important
events on the Christian calendar, may raise a question as to whether the determination of public
holidays on this basis discriminates against people who identify with a different religion or do not hold
Christian beliefs.

The Government’s Statement of Compatibility, delivered to Parliament on 26 June 2008, asserts the Bill
is compatible with the Charter. 1t admits the Bill may engage ss 8 (recognition and equality before the
law) and 14 (freedom of thought, conscience, religion and belief) of the Charter, but concludes that to
the extent the Bill limits these freedoms, the limitations are reasonable under s 7(2). A number of
reasons are offered to support this view.

First, the Statement makes an economic argument in favour of prescribing certain religious events as
public holidays. The Bill maintains consistency with the Commonwealth’s and the other states and
territories’ public holidays. Common enjoyment of leisure time facilitates social and family cohesion and
builds social capital, leading to faster economic growth and improved health. The Statement refers to a
Canadian Supreme Court case, R v Edwards Books and Art, which upheld a prohibition on Sunday
trading on the grounds that such a ban could be justified on a secular basis to provide a common day of
rest for all workers. Similarly, the Christian public holidays can be said, arguably, to have a secular
basis in prescribing economically beneficial common days of rest for the entire community.

Arguably this rationale only justifies uniform public holidays, but not necessarily on days of importance
to Christians. One alternative to legislating specific public holidays would be to allow people further
holiday entitlements to be used on days of their choosing, thereby allowing the freedom to elect holidays
of religious importance to them, irrespective of their denomination.

The second argument the Statement puts forward, however, refers to census data indicating 63.9 per
cent of Australians identify as being Christian.

Taking both arguments together, the Statement contends that it is reasonable to assume that, given the
choice, most Christians — and by extension, a majority of the population — would elect to take their
public holidays on significant dates in the Christian calendar, and that it follows that the Bill goes no
further than is required to achieve the economic and social objectives of common and certain public
holidays, and it is reasonable to select dates that are historically based upon Christian holidays.

Importantly, it should be noted that employers have obligations under legislation such as the Equal
Opportunity Act to allow employees to take leave in order to observe their own religious holidays. The
Bill does not interfere with these obligations. However, such obligations do not necessarily require
employers to make available to employees with varying religious beliefs a uniform set of leave
entitlements.

Andrew Rodger is a member of the Mallesons Stephen Jaques Human Rights Law Group

Stalking Intervention Orders Bill 2008 (Vic)

The Stalking Intervention Orders Bill 2008 restates the current system of stalking intervention orders
provided under the Crimes Act 1958 (Vic) and Crimes (Family Violence) Act 1987 (Vic), but is not
intended to make substantive changes to the law. The Victorian Government intends to conduct a
review of the intervention order system for non-family members and this review will likely lead to more
substantive changes to the stalking intervention orders regime. One potential change foreshadowed by
Attorney General Rob Hulls is the use of alternative dispute resolution service to resolve some non-
family matters currently subject to applications for intervention orders.
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Charter rights engaged

The Bill's subject matter means that a wide range of rights under the Charter are engaged, including the
right to equality before the law, freedom of movement, freedom of religion, right to liberty and security,
privacy, freedom of expression, freedom of association, property rights, right to a fair hearing. The
rights which are most significantly limited under the Bill are those relating to the freedom of movement (s
12) and right to liberty (s 21).

Compliance with Charter

The Bill is consistent with the existing legislation for stalking intervention orders under the Crimes Act
1958 (Vic) and Crimes (Family Violence) Act 1987 (Vic). If a Court is satisfied on the balance of
probabilities that the respondent has stalked another person and will continue to do so or is likely to do
s0 again, then under s 7 of the Bill a Court may impose any restrictions or prohibitions that appear
necessary or desirable in the circumstances. Although s 8(1) of the Bill provides examples of
restrictions which may be included in an intervention order, this list is non-exhaustive and, consequently,
the range and scope of restrictions on a person’s freedom of movement are potentially very wide. The
right to liberty is also engaged because under clauses 32 and 33 of the Bill, a police officer may arrest a
person without a warrant if the officer reasonably believes that they have contravened an intervention
order.

Relevantly, s 8(2) of the Bill states that before making an intervention order restricting a respondent’s
access to premises, a court must take into account the need to protect the affected person from stalking,
the welfare of any children affected by the order and the accommodation needs of all persons affected
by the order. However, the clause requires a court to give paramount consideration to the need to
protect the affected person from stalking and does not require the court to consider the limitation on the
respondent’s right to freedom of movement and to liberty, which could be significantly limited by the
broad powers to make an order under s 7 of the Bill.

The conclusion in the Statement of Compatibility, that the limitations under the Bill on the rights to
freedom of movement and liberty are reasonable and that no less restrictive means are available, is
therefore not necessarily accurate. It would be preferable for the Bill to also require a Court to have
regard to the effect on the respondent’s freedom of movement and liberty (and his or her other rights
under the Charter) when making an stalking intervention order, consistent with ensuring that the
imposition of the order is the least restrictive means available to limit those rights.

Adequate restriction of a Court’s power to limit these rights is particularly important because stalking
intervention orders potentially remain in force indefinitely under clause 10 of the Bill, subject to
revocation or reversal by a Court on appeal.

Lachlan McMurtrie is a member of the Mallesons Stephen Jaques Human Rights Law Group

Research Involving Human Embryos Bill 2008

The Research Involving Human Embryos Bill 2008 seeks to implement a regulatory scheme in Victoria
consistent with the Research Involving Human Embryos Act 2002 (Cth). The Commonwealth Act was
introduced to regulate the use of human embryos created by assisted reproductive technology (‘ART’) or
by other means during the conduct of research.

The Commonwealth Act was initially implemented in Victoria by Part 2A of the Infertility Treatment Act
1995 (Vic). However, following a recommendation from the Victorian Law Reform Commission in June
2007, Parliament has decided to present Part 2A as a separate, stand-alone bill.

The purposes of the Bill are to set out:
e the offences and associated penalties for particular uses of human embryos;

e the licensing system for embryo research and the functions and powers of the National Health and
Medical Research Council Licensing Committee; and

e the powers available to inspectors who monitor compliance with the Bill.
The Statement of Compatibility identifies the following Charter rights as being engaged by the Bill:

e the right to protection from medical or scientific experimentation or treatment without consent;
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e the right to privacy and reputation;
e the right to freedom of expression;
e the right not to be deprived of property other than in accordance with the law; and

e rights in criminal proceedings.

Protection from medical or scientific experimentation or treatment without consent

The Bill provides that the Licensing Committee must not issue a licence to carry out medical
experimentation unless the Committee is satisfied that the applicant has appropriate protocols to ensure
‘proper consent’ is obtained before undertaking the experimentation. ‘Proper consent’ is defined as
consent obtained in accordance with the guidelines issued by the NHMRC.

The relevant guidelines of the NHMRC set out detailed requirements for the conduct of human and ART
research, including ensuring that donors are sufficiently and independently informed of all known and
potential risks of the procedure, and that clinics provide information in a way that avoids coercion or
inducement.

The Bill also provides that:

e ART providers must ensure that the full, free and informed consent of participants is obtained
before research is undertaken; and

e licences are subject to the condition that use of the eggs or embryos must be in accordance with
the relevant NHMRC guidelines.

Privacy and reputation

The Bill contains a number of provisions which arguably interfere with a person’s privacy, family, home
or correspondence, including provisions:

e requiring the provision of information in a licence application;

e  requiring applications to be assessed by the Human Research and Ethics Committee;

e requiring the Licensing Committee to maintain a publicly available licensing database;

e allowing inspectors to enter any premises for the purpose of assessing compliance with the Bill; and

e allowing inspectors to search, inspect, examine, take samples and operate equipment at the
premises, and to direct people to produce documents or records.

The Statement concluded that none of these provisions constituted an unlawful or arbitrary interference

with a person’s privacy, family, home or correspondence, as:

e the gathering of information in licence applications is appropriate for determining the applicant’s
suitability to hold a licence;

e the sensitivity of conducting research on human eggs or embryos warrants the involvement of the
Human Research and Ethics Committee;

e itis questionable whether there is any real expectation as to the privacy of the information made
publicly available by the licensing database;

e the power of inspectors to enter premises would be restricted in practice to accredited laboratories
(as opposed to residential premises) and is subject to a number of requirements designed to
ameliorate the intrusiveness of the power; and

e  other powers of inspectors (such as the power to search, inspect and examine) enable inspectors to
monitor compliance with the bill and are reasonable in the circumstances.

Freedom of expression

As mentioned above, the Bill requires the Licensing Committee maintain a public database containing
prescribed information about issued licences. The Statement considered that disclosure of information
about issued licences fell within the exception contained in s 15(3) of the Charter, which provides that
the right to freedom of expression may be subject to lawful restrictions reasonably necessary for the
protection of, among other things, public health. Th