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Dear Mr Sensi

Australian Human Rights Law Resource Centre: Observations on the Draft General Comment on the Right to Social Security

Thank you for the opportunity to comment on the Draft General Comment ("Comment") on the Right to Social Security ("Right") prepared by the UN Committee on Economic, Social and Cultural Rights ("Committee").  

1. General Comments

1.1 The Human Rights Law Resource Centre supports the spirit and the content of the Comment, which aims to foster a deeper understanding of the content and implications of article 9 of the International Covenant on Economic, Social and Cultural Rights ("Covenant").  We recognise and affirm the importance of the Right to ensure that all members of the community are guaranteed an adequate standard of living regardless of status.  Given that the concept of human rights is universal, indivisible, interdependent and interrelated, we also understand and support the Right's relevance to and interdependence with other human rights including, particularly, the rights of human dignity, health, sufficient food and water, basic education, housing, an adequate standard of living, and participation.
1.2 The Right is also inextricably linked to the human right of freedom from poverty, which is the right to live in dignity and free from want.  As poverty and social exclusion usually co-exist, we recognise that the Right also enhances social inclusion and cohesion and enables people to participate in the life of their communities.
2. Availability

2.1 We believe strongly that benefits under the Right should be available to all people who are within the jurisdiction or under the control of a particular State, and who are unable to obtain or maintain the income necessary for realisation of their civil, political, economic, social and cultural rights including, particularly, the rights to human dignity and to an adequate standard of living.
2.2 We also support strongly the recognition that States are under an obligation to provide, by legislation or otherwise, access to a range of social services, including in relation to income support, health care, family support, food, housing, water and education.  In relation to social security, the right of access should be enshrined in law that establishes the Right, a national system for implementation and realisation of the Right, and access to effective remedies in relation to violations of the Right.  In Australia, the Social Security Act 1991 (Cth) has been interpreted and applied such that social security is "no more than a gratuity, to payment of which a person can have no rights enforceable at law" (see, eg, National Insurance Co of New Zealand Ltd v Espagne (1961) 105 CLR 569; contra, Green v Daniels (1977) 13 ALR 1).  Furthermore, there is no specific Right enshrined within such framework legislation as: 
· the various Commonwealth and State Constitutions; 
· the Human Rights Act 2004 (ACT) enacted by the Australian Capital Territory; or 
· the Charter of Human Rights and Responsibilities Act 2006 (Vic), which is currently in Bill form before the Victorian State parliament.  
However these pieces of legislation do provide other types of rights, such as the right to protection of families, in which the Right plays a key role.  
2.3 We agree with the presumption in paragraph 12 of the Comment that retrogressive measures taken in relation to the Right are prohibited under the Covenant.  The progressive realisation of the Right, as provided by the Covenant, implies that States should avoid reducing the coverage provided under the social security system by any "deliberate retrogressive measures".  We are keen to see the Comment drafted in strict terms to ensure that States cannot take any retrogressive measures in relation to the Right, including reducing the availability or adequacy of the Right, or making access to the Right conditional upon the satisfaction of requirements that may be arbitrary, unfair, unreasonable, unnecessary or disproportionate.
2.4 We have observed that the Comment is comprehensive in terms of coverage.  We support the emphasis on individuals and groups who have traditionally faced difficulties in exercising their rights, especially women, unemployed people, marginalised workers, injured groups, people with disabilities, the elderly, children and dependents, minority groups, asylum seekers, internally displaced persons, non-nationals, prisoners and detainees.
3. Adequacy

3.1 Social security should be paid at the level necessary to ensure human dignity and an adequate standard of living.  The benefits provided should be sufficient to ensure that the recipient does not fall below a clearly defined minimum subsistence level or poverty line.  This requirement can be derived from the basic right to life which has been enunciated in article 6 of the International Covenant of Civil and Political Rights ("ICCPR") (see, eg, UN Human Rights Committee, General Comment No 6: The Right to Life (Art 6) at [6]; UN Human Rights Committee, Concluding Observations on Canada (1999) UN Doc CCPR/C/79/Add.105 at [20]).  As discussed further below, and consistent with the non-derogable core obligations of States to ensure the satisfaction of certain minimum essentials, under no circumstances should benefits be terminated or reduced below the level at which a person can access the minimum essential levels of food, water, health care, housing and education.  

3.2 What is adequate may differ between groups, and what is adequate for persons within the territory or control of a particular State may not be adequate for citizens of another State.  For example, as the Committee stated in General Comment No 5: Persons with Disabilities at [28]-[29], social security benefits for persons with disabilities "should reflect the special needs for assistance and other expenses often associated with disability".  Similarly, significantly larger efforts may be required on the part of certain States to maintain social security benefits at an adequate level.  While the different levels of adequacy must be acknowledged through flexibility and discretion in implementation, the core obligations of ensuring access to the minimum essential levels of social security must be stressed.  
4. Non-discrimination

4.1 The right to non-discrimination is an integral component of the international human rights framework, and is enshrined in article 2(2) of the Covenant.  It is a non-derogable right which, read in conjunction with article 9, gives rise to a core obligation of immediate effect to ensure that the implementation and realisation of the Right does not result in any form of prohibited discrimination in law or in fact.  

4.2 We recognise that discrimination may arise through the exclusion of certain groups from eligibility for benefits or from the conditions required to be complied with in order to qualify for benefits.  For instance, the exclusion of certain categories of employees and non-employees from social security – such as domestic workers and casuals – can, under some circumstances, amount to direct discrimination, while the imposition of conditions with which certain groups of people – such as homeless people or people with a disability – can not reasonably comply may amount to indirect discrimination.  

4.3 We believe that there should be no discrimination, direct or indirect, in the availability and adequacy of social security.  All segments of society should be entitled and able to access social security, regardless of their race, colour, language, gender, sexual orientation, religion, political or other opinion, national or social origin, birth, nationality or socio economic status. 

4.4 Consistent with the positive obligations arising under article 9, when read in conjunction with articles 2(1) and 2(2), we also believe that positive steps should be taken to ensure that social security and related social services are particularly targeted at, available and accessible to, and adequate for, people who are disadvantaged or marginalised (see, eg, UN Human Rights Committee, General Comment 18: Non-Discrimination, UN Doc HRI/GEN/1/Rev.5 (2001) 136 at [10]).
5. Rights of non-citizens

5.1 Although social security has traditionally been considered as a right of citizenship, we believe that there should be no discrimination on the basis that an individual is a non-citizen within a State.

5.2 There are several treaties in the area of protection of refugees and other non-citizens, and certain of those treaties concern the area of social security.  For example, the 1951 UN Convention Relating to the Status of Refugees and the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families and the Convention Relating to the Status of Stateless Persons, not only prohibit discrimination against refugees or other non-nationals, but also require States to provide certain positive benefits to refugees and migrant workers on par with citizens.  We therefore fully support the entitlement of non-citizens, particularly refugees and asylum-seekers, to claim the Right.  
6. Conditionality

6.1 Where the availability of social security is made conditional on, for example, a "mutual obligation" regime, the conditions should be reasonable, proportionate, non-discriminatory and consistent with other civil, political, economic, social and cultural human rights.  Moreover, and as similarly raised in paragraph 3.1 above, under no circumstances should benefits be terminated or reduced below the level necessary to ensure that a person can access the minimum essential levels of food, water, health care, housing and education.  
Australian Context of Conditionality

6.2 In Australia, the provision of social security is based on a system where the receipt of welfare is conditional on meeting certain "mutual obligation" requirements.  Unemployment benefits have been redefined as "wage-like payments for 'job-search' activities or retraining".  Beneficiaries are required to sign contracts detailing their "reciprocal obligations".  Penalties have been introduced for breaches, and case managers employed to monitor compliance and report breaches when they occur.  Under this system, the vast majority of unemployed persons (and even those experiencing significant labour market barriers, such as homeless persons, single parents, persons with disabilities, people with a drug or alcohol disorder and women escaping domestic violence) are required to sign an "activity" or "participation" agreement as part of their mutual obligation requirements.  Failure to enter into such agreement may render a person ineligible to receive the benefit claimed.  Furthermore, breach of the provisions of such an agreement may result in benefits being reduced or terminated.  
6.3 In the case of Faure v Australia (Communication No 1036/2001 (23 November 2005), UN Doc Supp No CCPR/C/85/C/1036/2001 (2005)), the Human Rights Committee held that Australia is in breach of article 8 of the ICCPR by imposing "forced and compulsory labour" on dole recipients under the "work for the dole" scheme.  The Australian regime may also be said to contravene article 26 of the Convention on the Rights of the Child ("CRC") which enshrines the right of children to benefit from social security, article 23(1) of the Universal Declaration of Human Rights ("UDHR") concerning the right of free choice of employment, and article 24 of the UDHR, which enshrines the right to rest and leisure.

6.4 The Australian experience demonstrates the need for clearly delineated limits to conditionality of access to the Right, taking into account various factors in order to maintain consistency with other civil, political, economic, social and cultural human rights.

Minimum Threshold

6.5 As discussed, where receipt of benefits and related social services is made on a conditional basis, under no circumstances should social security payments be terminated or reduced below the minimum threshold necessary to enable a person to live with human dignity.  

6.6 In support of our position, we refer to article 25 of the UDHR and article 11(1) of the Covenant, both of which provide for the right to an adequate standard of living.  Article 27 of the CRC provides the same right for children, and also provides that States should take appropriate measures to assist parents to implement this right, particularly as regards nutrition, clothing and housing.  The minimum threshold also relates to article 6 of the ICCPR, which upholds the right to life, such that social security should not be made subject to conditions the non-fulfilment of which may deprive persons of their right to the basic necessities of life (see, eg, UN Human Rights Committee, General Comment No 6: The Right to Life (Art 6) at [6]). 
7. Concluding comment

7.1 We would like to thank the Committee for the preparation of the Comment and the opportunity to provide feedback.  

7.2 We believe that the Comment is of great value and significance as it clarifies and fosters a deeper understanding of the contents and implications of article 9 of the Covenant, and imposes positive duties and obligations of implementation on Member States.  Subject to any amendments, we would like to reiterate our overall support for the Comment.
Yours faithfully
Philip Lynch
Director and Principal Solicitor
Human Rights Law Resource Centre Ltd
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