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	Section 8:  Recognition and Equality before the Law

Every person has the right to equal recognition and protection before the law, including effective protection against discrimination, and the right to enjoy human rights without discrimination.  


What does the right mean?

The right to recognition before the law means that all people have legal rights in a general sense.  The right to enjoy rights without discrimination means all people must be able to enjoy human rights that are set out in the Charter without discrimination. 
The right to equality before the law means that people must not be discriminated against based on any of the attributes listed in the Equal Opportunity Act 1995.  These attributes currently include: 

	Age
	Physical features

	Breastfeeding
	Political belief or activity

	Gender identity
	Pregnancy

	Impairment
	Race

	Industrial activity
	Religious belief or activity

	Lawful sexual activity
	Sex

	Marital status
	Sexual orientation

	Parental status or status as a carer
	


In addition, people must not be discriminated against because they have a personal association with someone who is identified by reference to one or more of the listed attributes.  

There are two types of discrimination: direct discrimination and indirect discrimination.
· Direct discrimination means treating a person less favourably because he or she has one or more of the listed attributes.  For example, it would be discriminatory not to provide a service to a person because the person is homosexual.

· Indirect discrimination means imposing a condition, requirement or practice which appears neutral but nevertheless has a disproportionate impact on people who have one or more of the listed attributes, and is unreasonable.  For example, it may be discriminatory on the ground of religious belief or activity to require all successful job applicants to be clean-shaven.  
It is not discriminatory to treat people differently in order to assist or advance a person or group of persons who are disadvantaged because of discrimination.  For example, it may not be discriminatory to limit the provision of particular health services to Aboriginal people in order to meet the specific identified needs of Aboriginal people.  
Is the right to equality relevant to my work?

The right to equality will be particularly relevant if as part of your work you are involved in:

· Working with people who have experienced discrimination.
· Supporting people in getting access to particular government services. 
	Section 9:  Right to Life

Every person has the right to life and has the right not to be arbitrarily deprived of life.


What does the right to life mean?

The right to life means that the state has the obligation to protect life.  This is one of the most fundamental of all human rights.  

This means that the state must not take a person’s life, and that the state has a positive obligation to protect the lives of vulnerable people, particularly people under its care.  For example:
· If the state knows of the existence of a real and immediate risk to someone’s life then it should take appropriate action to protect that person.

· If the state undertakes the care of a person, for example while the person is in prison or in foster care, then the state must take appropriate steps to ensure that the person is safe and able to live with dignity.

Other areas of application of this right by the courts include:
· Access to adequate heath care (especially for people in detention).
· Protection of people who have received death threats or are at real and immediate risk (eg, domestic violence).
· Prompt, effective and independent investigation of deaths or near-deaths of people caused by or in custody and control of the state.
· Amelioration of serious pollution.
Is the right to life relevant to my work?

The right to life will be particularly relevant if as part of your work you are involved in:

· caring for other people or protecting people from danger.

· delivering welfare or other services to vulnerable groups within the community where you may become aware that someone’s life is at risk or they are unable to live with human dignity.

	Section 10:  Prohibition on Torture and Cruel, Inhuman or Degrading Treatment

A person must not be tortured, treated or punished in a cruel, inhuman or degrading way. A person must not be subjected to medical or scientific experimentation or treatment without his or her full, free and informed consent.


What does the right mean?

This right prohibits various forms of treatment or punishment.  These are:

· Torture is severe pain and suffering (physical or mental) that is intentionally inflicted for a prohibited purpose by the state.  Most purposes are prohibited, with the few exceptions including necessary medical treatment or a rescue situation.  The threshold of the severity of conduct amounting to torture is very high.

· Cruel and inhuman treatment involves less severe physical or mental ill-treatment than torture.  It does not need to be intentional and the purpose is not relevant.

· Degrading treatment is defined as treatment that humiliates or debases a person. 

Torture, cruel, inhuman and degrading treatment are all relative and factors such as the duration of the treatment, its physical or mental effects, and the age, sex, vulnerability and state of health of the victim must be taken into account.
The prohibition on medical and scientific experimentation and treatment without consent requires that patients who are competent to give consent must be allowed to refuse medical treatment or refuse to participate in a medical experiment.  Consent must be ‘full, free and informed’.  In certain circumstances, patients will be unable to consent.  Undertaking emergency medical treatment in such circumstances is not a breach of the Charter.
Is the prohibition on torture, cruel, inhuman and degrading treatment relevant to my work?

This right will be relevant to your work if you work with people who are in detention or reside at any site for which the state is responsible, such as a hospital or mental health service.  It will also be relevant if you work with clients who use mental or other health services, or who are the subject of a guardianship order.  

	Section 11:  Freedom from Forced Work

A person must not be held in slavery or servitude, or forced to work, except as part of normal civil obligations (such as jury duty), or as part of a court order, or during emergencies.


What does the right mean?

Everyone has an absolute right not to be held in slavery or servitude or be required to perform forced or compulsory labour.

· Slavery means ‘the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised'.  This definition encompasses the notion of effective ownership of a person by someone else, as if the person were a piece of property.
· Servitude means being forced to perform labour for another person under coercion.  The person may be unable to leave or choose where to live.  Servitude is not ownership despite the fact that a person under servitude may be directed where to live and may be unable to leave.
· Forced labour includes labour a person is forced to do under threat of a punishment or penalty and can cover all kinds of work or service, not just physical work. 

The state has a positive obligation to take effective measures to prevent these acts from occurring and to prosecute any perpetrators.
There are three types of work that are not to be considered as forced or compulsory:

· Work done during legitimate detention or on conditional release from detention (such as prison work or community service).

· Community service in a public emergency.

· Any work that forms part of a normal civic obligation, such as jury duty or maintaining a building if you are a landlord.

Is the right relevant to my work?

The right may be relevant to your work if you become aware that a client is being subjected to slavery, servitude or forced work. 
	Section 12:  Freedom of Movement

People who are in Victoria lawfully have the right to enter and leave Victoria, to move around freely within Victoria and to choose where to live.


What does the right to freedom of movement mean?

The right to freedom of movement encompasses the following rights:

· The right to move freely within Victoria.
· The right to choose where to live within Victoria.
· The right to be free to enter and leave Victoria.

The right to freedom of movement means that people cannot generally be prevented from coming to or leaving Victoria.  Also, when in Victoria, people cannot be prevented from moving through, remaining in, entering or departing from areas of public space.  The right is also engaged where the state limits or places conditions on where people can live in Victoria. 

The right to freedom of movement applies only to persons who are ‘lawfully’ within Victoria.  A person will not be lawfully in Victoria:

· Where legislation or a court order made in another State or Territory prohibits a person from leaving that State or Territory or prohibits a person from travelling to Victoria.

· If they are ‘unlawful non-citizens’ in terms of federal migration laws.

The right imposes both positive and negative obligations on the state.  The negative obligation is that public authorities must refrain from interfering with a person’s freedom of movement.  The positive obligation is that they must also ensure that a person’s freedom of movement is not unduly restricted by other persons, who may be either public or private persons.

The right to move freely within Victoria is not dependent on any particular purpose or reason for a person wanting to move or to stay in a particular place.  It encompasses a right not be forced to move to, or from, a particular location.  
Is the right to freedom of movement relevant to my work?

The right to freedom of movement will be particularly relevant if as part of your work you are involved in working with clients who are on parole, on mental health orders or other orders which place restrictions on where they live.  It may also be relevant if you are working with homeless people or young people who congregate in or use public space.
	Section 13:  Right to Respect for Privacy, Family, the Home and Correspondence
A person has a right not to have their privacy, family, home or correspondence unlawfully or arbitrarily interfered with. 

A person has the right not to have their reputation unlawfully attacked.  


What does the right to privacy mean?

The right to privacy places limits on the extent to which the state can do things which invade a person’s privacy.  It requires an assessment of the reasonableness of the powers of the state to intrude into the lives of members of the community.  The right to privacy co-exists with other privacy legislation in Victoria.
There are a number of important terms to consider in connection with this right, including ‘privacy’, ‘family’, ‘home’, ‘unlawful’ and ‘arbitrary’.  

· The term ‘privacy’ is a broad term which covers all aspects of a person’s physical, psychological and social identity and relationships.
· The term ‘family’ should be given a broad interpretation to include all those comprising the family as understood in society and is not confined by marriage.  

· The term 'home' includes not only the place where a person resides, but also where they carry out their ordinary occupation.  

While it is difficult to define privacy with precision, it is often categorised in the following terms: bodily privacy, territorial privacy, communications privacy and information privacy.  These categories will often overlap.  
Interferences with privacy include such things as taking blood samples, searching people or their homes or other premises, intercepting mail or phone calls, and disclosing personal information, preventing someone from accessing their home, and evicting someone from their home. 

The right also creates positive obligations on public authorities to protect individuals and their families from interference with privacy, such as by excessive noise or pollution.  

The right prohibits arbitrary and unlawful interferences with privacy.  This means that any interference with privacy must be both authorised by law and reasonable, necessary and proportionate in the particular circumstances.
Is the right to privacy relevant to my work?

The right to privacy will be particularly relevant if as part of your work you are involved in working with clients who use health or other social services, who are having housing difficulties, who are charged with criminal offences or if you are working with families or children.  

	Section 14:  Freedom of Thought, Conscience, Religion and Belief

People have the freedom to have or choose a religion or belief, and demonstrate their religion or belief. They can do this privately or publicly – at home, at work or in a place of worship – as part of a group or alone.


What does the right to freedom of thought, conscience, religion and belief mean?

This right protects people’s rights in relation to a broad range of views, beliefs, thoughts and positions of conscience, as well as their faith in a particular religion.  

Governments may not permit any limitations on the freedom of thought and conscience, or on the freedom to have or adopt a religion or belief of one's choice.

It may be permissible to restrict freedom to manifest religion or belief only if such limitations are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others.

The concepts of ‘belief’ and ‘religion’ should be interpreted broadly to include not just traditional institutional religions but also new religions and belief systems.  Any religion practised in Victoria is likely to be covered by this section. 

The notion of ‘conscience’ is often bound up with religious belief, but international human rights law suggests that the term requires that there be some philosophical basis for a belief to amount to ‘conscience'.
The freedom to manifest religion or belief in worship, observance, practice and teaching encompasses a broad range of acts, including ritual and ceremonial acts, as well as wearing particular garments.

The state also has an obligation to adequately protect people from religious vilification.  
Is the right to freedom of thought, conscience, religion and belief relevant to my work? 

The right to freedom of thought, conscience, religion and belief will be particularly relevant if you are working with clients whose religious or other beliefs require special accommodation in their dealings with the state, such as dress codes, being unable to attend work, school or an examination on a religious holiday, or special dietary needs.

	Section 15:  Freedom of Expression

People have the right to hold opinions without interference. People have the right to seek out, receive and pass on information and ideas of all kinds whether orally, in writing, in print, by way of artistic expression or in any other way. 

This right may be restricted by law where this is necessary to respect the rights and reputation of others or for the protection of national security, public order, public health or public morality.


What does the right mean?

The right protects a person’s right to hold an opinion without interference by the state.  For example, it protects a person from being coerced by the state to adopt particular opinions or beliefs or from being penalised or disadvantaged for having a particular opinion or belief. 

The right to freedom of expression protects expression in any form such as speaking aloud, publishing articles, books or leaflets, television or radio broadcasts, producing works of art, communication through the internet, commercial advertising, dress and images.

Freedom of expression protects the right to seek and receive information (for example, through freedom of information legislation) and the right to pass on information.  It protects not only favourable information but also unpopular or offensive ideas, criticism and political protest.  It also includes the freedom not to express things.

The right to freedom of expression has special duties and responsibilities that attach to it.  The right can be restricted where a restriction is set out in the law and the aim of the restriction is to respect the rights and reputation of other persons or for the protection of national security, public order, public health or public morality.  The restriction must be necessary and the interference must only go as far as is required to meet the aim.
Is freedom of expression relevant to my work?

Freedom of expression will be relevant if you work with clients who are involved in expressing information through art, protest, publications, broadcasts, displays, busking, or with clients in detention or otherwise in the care or control of the state (who may have difficultly receiving information).  It will also be relevant if you work with clients seeking information under Freedom of Information legislation.  
	Section 16:  Right to Peaceful Assembly and Freedom of Association 

People have the right to assemble and meet peacefully, to freely associate with others and to form and join trade unions.


What does the right to peaceful assembly and freedom of association mean?

The right to peaceful assembly protects the right of individuals and groups to meet in order to exchange ideas and information, to express their views publicly and to hold a peaceful protest.    

The right applies to all gatherings for a peaceful purpose, even if unpopular or distasteful – but does not protect violent demonstrations.  However, civil disobedience manifested without force may be protected. 

Moreover, the right may impose a positive obligation on the government to facilitate peaceful assemblies and to take action to protect peaceful demonstrators from counter-demonstrators.

The right to freedom of association protects the right of all persons to voluntarily group together for a common goal and to form and join an association.  

It applies to all forms of public association including trade unions.  The right also means that people cannot be compelled to join an association or trade union.  The right to freedom of association includes the right not to associate with others.
Is the right relevant to my work?

The right to peaceful assembly and freedom of association will be particularly relevant if as part of your work you are involved in public protests, demonstrations or marches, or in industrial relations.

	Section 17:  Protection of Families and Children

Families are entitled to be protected by society and the state.  Children have the right to protection in accordance with their best interests, without discrimination.


What does the right mean?

The right provides that families are to be protected by society and the state.  This includes the right to have family relationships recognised by the law, and the right of a family to live together and to enjoy each other’s company.

‘Family’ has a broad meaning and includes a range of types of family.  Where people have close and permanent personal relationships they are likely to fall within the definition of a ‘family’.  For example, a same-sex couple is a ‘family’, as is a single father with a child, or a de facto couple, or a foster parent and fostered child.

The right also recognises that children (persons aged under 18) are entitled to special protection, on account of their vulnerability.  It is usually only reasonable to treat children differently than adults in order to protect the child and in accordance with the rights provided for in the Charter.

While family unity is an important Charter value, it is not absolute and in this context, as in others, different rights may overlap or conflict.  The right to protection of the family might be qualified by the right to protection of children: for example, when children are removed from a situation of family violence.
Is the right relevant to my work?

The right will be particularly relevant if as part of your work you are involved in working with families and children, for example where children have been removed from parents or guardians; with prisoners or others in involuntary state care; with clients experiencing family violence; or where children have been charged with criminal offences.

	Section 18:  Taking Part in Public Life

Every person has the right to take part in public affairs without discrimination. Every eligible person has the right to vote, be elected and have equal access to the Victorian public service and public office.


What does the right to take part in public life mean?

· The right to take part in public affairs applies to all people in Victoria, and extends to participation in public debate in the formulation of government policy at all levels.
· The concept of ‘public affairs’ is broad and extends to matters relevant to or affected by the exercise of governmental power across all levels (ie, local and state) and arms (ie, legislature, executive and judiciary) of government. 

· The right requires the state to take positive action to enable meaningful participation of individuals and groups who are marginalised or have special needs.

· The right to vote and to access the public service and public office are restricted to eligible persons - those whose eligibility is determined by other laws.  For example, certain groups of people (such as non-citizens and those who are sentenced to lengthy periods of imprisonment) are ineligible to vote.  

· The right to vote requires the state to take positive steps to ensure all persons can participate.  For example, a non-English speaker may face an impediment to his or her right to vote if there is no electoral information translated in his or her native language or a language he or she could understand.
Is the right to take part in public life relevant to my work?

The right to take part in public life will be particularly relevant if as part of your work you are involved in working with clients who are incarcerated, who have disabilities or who do not speak English.  It is also relevant to community organisations who lobby government or otherwise seek to take part in the political or policy-making process of government.

	Section 19:  Cultural Rights and Recognition of the Aboriginal People of Victoria

People of all cultural, religious, racial or linguistic backgrounds have the right to enjoy their culture, declare and practise their religion and use their languages.

Aboriginal people have the right to enjoy their identity and culture. They have the right to maintain their language, kinship ties and their distinctive spiritual, material and economic relationship with the land, waters and other resources to which they have a connection under traditional laws and customs.


What does the right mean?

The protection of cultural rights in the Charter affirms certain cultural rights of individuals.  It applies to persons with a particular cultural, religious, racial or linguistic background.  Such persons may or may not be a member of a minority group.  

· Culture includes a broad range of beliefs and practices, such as using a language or the wearing of traditional dress or social activities.  

· Any religion practised in Victoria is likely to be covered by the right.

· Race has a broad meaning which may include colour, descent or ancestry, nationality or national origin, and ethnicity or ethnic origin.

· The right requires the state to take steps towards fostering positive relationships with such communities to develop a good understanding and knowledge of the group’s practices, cultural traditions and observances or cultural, religious, racial and languages.  

The distinct rights of Aboriginal persons are also protected.  The Charter defines Aboriginal to mean a person belonging to the Indigenous people of Australia, including the Indigenous inhabitants of the Torres Strait Islands, and any descendants of those peoples.

· For Aboriginal people, the right to maintain and use their language is specifically recognised and protected.

· Kinship ties, or ties with relatives and others from the same community, play an important role in Aboriginal communities, and are closely connected to other cultural and religious practices.  

· The distinctive relationship of Aboriginal persons with traditional lands, waters and other resources is protected.  For example, the right may protect traditional activities of Aboriginal people such as fishing and hunting.

Are cultural rights relevant to my work?

Cultural rights will be particularly relevant if as part of your work you are involved in working with Indigenous people and people from culturally and linguistically diverse backgrounds.  The rights will be relevant particularly in terms of clients’ interactions with the state, for example where the state requires individuals to do something that interferes with their cultural practices. 

	Section 20:  Right to Property

A person must not have their property taken away from them except in accordance with law.


What does the right to property mean?

The right means that any taking away of a person’s property must have a lawful basis.  

Although the term ‘property’ is not defined in the Charter, it is likely to be interpreted broadly to include both real and personal property, and possibly also intellectual property.  The term ‘deprived’ is also not defined in the Charter but is likely to include transfer, extinguishment, disposing of, destruction or substantial lessening of value.

Section 20 only prohibits a deprivation of property that is carried out unlawfully.  If the state deprives a person of his or her property, the deprivation must occur under lawful powers, and if the deprivation of property occurs under discretionary powers, those powers should be confined and structured rather than arbitrary or unclear.

The right to property does not encompass a right for compensation where a person is deprived of their property. 

Is the right to property relevant to my work?

The right to property will be relevant to your work if you work with clients who have, for example, cars clamped or property seized for unpaid fines.
	Section 21:  Liberty and Security of the Person 

Everyone has the right to liberty and security. A person must not be arrested or detained arbitrarily. A person must not be deprived of his or her freedom, except when it is lawful and according to procedures established by law. For example, when someone has been arrested and charged with a crime.

If a person is arrested or detained, he or she must be told the reason at the time of their arrest or detention and promptly told about charges to be laid. A person must be promptly brought before a court and tried without unreasonable delay. Otherwise, that person must be released.

A person who is awaiting trial must not be automatically kept in custody. 

Any person who is deprived of their freedom by arrest or detention has the right to apply to a court for a declaration on whether the detention is lawful. The court must make a decision on this application without delay and order the release of the person if the detention is against the law.

A person must not be imprisoned just because they cannot carry out a contractual obligation.


What does the right to liberty and security mean?

The essence of the right to liberty and security is personal freedom.  

The right to security means that public authorities have an obligation to take reasonable steps (within resource constraints) to ensure the physical safety of persons that the authority knows may be in danger of physical harm.  

The right to liberty has two key components.  Firstly, the right not to be arrested or detained except in accordance with law and secondly, the stipulation of obligations where the state arrests or detains people.  These obligations are:

· People who are arrested or detained have to be told the reasons why they are detained; and people who are arrested must be brought promptly before a court.  

· People who are detained have the right to challenge the lawfulness of their detention in court.  

· A person who is charged with a criminal offence must be tried within a reasonable time or be released from detention, and has the right to be released pending trial, subject to certain guarantees.  

· Persons cannot be detained only because they are unable to carry out a contractual obligation.

Is the right to liberty and security relevant to my work?

The right to liberty and security will be particularly relevant if as part of your work you are involved in working with people who are going through the criminal process or using mental health services. 

	Section 22:  Humane Treatment when Deprived of Liberty

All persons deprived of liberty must be treated with humanity and with respect for the inherent dignity of the human person.

An accused person who is detained or a person detained without charge must be segregated from persons who have been convicted of offences, except where reasonably necessary.

An accused person who is detained or a person detained without charge must be treated in a way that is appropriate for a person who has not been convicted.


What does the right to humane treatment when deprived of liberty mean?

The right is concerned with ensuring that where persons are detained by the state, the conditions of detention conform with commonly accepted standards, and do not impair the dignity of the detained person.  Enjoyment of the right is not dependent on the material resources available to the state.
Detainees must not be subject to any deprivations of rights or freedoms that are not a necessary consequence of the deprivation of liberty itself.  Any restraints on liberty must be the minimum necessary for the lawful purpose.
The right applies to all forms of detention by the state, not just in the context of law enforcement.  
Breaches of the right have been found where, for example, a detainee is denied adequate bedding, food, exercise or medical attention; is exposed to unsanitary food/water and/or living conditions; physical abuse; extended periods of isolation; overcrowding; lack of educational opportunities, work or reading materials; and physical, psychological and verbal abuse.

The right also requires that persons accused of offences are segregated from persons who have been convicted of offences, and treated in a way that recognises that they have not been convicted of an offence.

Is the right to humane treatment relevant to my work?

The right to humane treatment will be particularly relevant if as part of your work you are involved in working with prisoners or persons being detained by police or in a mental health facility.  
	Section 23:  Appropriate Treatment of Children in the Criminal Process

An accused child, or a child detained without charge, must be held separately from detained adults and brought to trial as quickly as possible. A child convicted of an offence must be treated in a way that is appropriate for his or her age.


What does the right mean?

As human beings, children are entitled to all of the rights in the Charter, including the other rights relating to detention and to the criminal process.

This right specifies additional protection for children (persons under 18 years of age) who are detained in the criminal process, in recognition of the child’s particular vulnerability.  The right includes the following protections:

· Non-convicted children must be segregated from adults in detention, whether or not the adult has been charged.

· Children accused of an offence must be brought to trial ‘as quickly as possible’.  There is no prescribed time limit for what will amount to being brought to trial ‘as quickly as possible’. However, it is likely to be a period of time that is shorter than the time permitted under s 21(5), which requires a person to be brought to trial ‘without unreasonable delay’.
· Children found guilty of an offence must be treated in an age-appropriate manner.

Is this right relevant to my work?

The right to will be particularly relevant if as part of your work you are involved in working with children who are charged with criminal offences or involved in the criminal justice system or with police.  

	Section 24:  Fair Hearing 

A person has a right to have criminal charges or civil proceedings decided by a competent, independent and impartial court or tribunal after a fair and public hearing. 

A court or tribunal can exclude the media and the public from a hearing if a law other than the Charter allows it to do so. All judgments or decisions made by a court or tribunal must be made public unless doing so would not be in the best interests of a child, or where a law other than the Charter allows it to be kept secret.


What does the right to a fair hearing mean?

The right to a fair and public hearing applies in both civil and criminal proceedings and in courts and tribunals.  It requires that proceedings be conducted in a fair manner, be open to the public and to media, and that the court or tribunal is impartial and independent of the interests of anyone involved in the proceedings. 

The purpose of the right to a fair hearing is to ensure the proper administration of justice. This right is concerned with procedural fairness rather than the substantive fairness of a decision or judgment of a court or tribunal.  In other words, it is not concerned with the merits of the case.

The concept of a fair hearing contains many elements.  At the very least, the minimum basic elements of the right to a fair hearing can be said to include:

· equal access to, and equality before, the courts;

· right to legal advice and representation;

· right to procedural fairness (the right of a party to be heard and to respond to any allegations made against him or her, and the requirement that the court or tribunal be unbiased, independent and impartial);

· right to a hearing without undue delay; and

· the right to have the free assistance of an interpreter where necessary.

Is the right to a fair hearing relevant to my work?

The right will be particularly relevant if as part of your work you work with clients who are involved in court or tribunal proceedings (for example, in relation to tenancy issues or in relation to child protection).

	Section 25:  Rights in Criminal Proceedings 

People charged with a criminal offence have the right to be presumed innocent until proved guilty in court 

People charged with a criminal offence also have the right:

· to be informed promptly and in detail of the nature and reason for the charge in a way that the person can understand

· to have adequate time and facilities to prepare a defence and communicate with a lawyer

· to be tried without unreasonable delay and to attend the trial

· to defend themselves either in person or by a lawyer

· to be told about the right, if eligible, to legal aid

· to have legal aid provided if the interests of justice require it, without any costs payable by him or her if he or she meets the eligibility criteria

· to examine, or have examined, witnesses against him or her, unless the law provides otherwise

· to have defence witnesses attend and be examined under the same conditions as witnesses for the prosecution

· to have the free assistance of an interpreter if he or she cannot understand or speak English

· to have the free assistance of assistants and specialised communication tools and technology if the person has communication or speech difficulties that require that assistance

· not to be compelled to testify against himself or herself or to confess guilt

A child charged with a criminal offence has the right to a procedure that takes account of his or her age and the desirability of promoting the child's rehabilitation.

Any person convicted of a criminal offence has the right to appeal the conviction and any sentence to a higher court.


What do the rights in criminal proceedings mean?

· The right not to be presumed innocent until proven guilty means that the prosecution must prove the guilt of an accused person beyond reasonable doubt.  

· The right also provides a comprehensive set of procedural rights which apply to people who are charged with criminal offences (listed in the box above).  

· The right recognises the rights of a child charged with a criminal offence to a procedure which is appropriate to their age and the aim of rehabilitation.

· The right also provides that people must be able to appeal to a higher court against a conviction or sentencing decision.

Are the rights in criminal proceedings relevant to my work?

These rights to will be particularly relevant if as part of your work you work with clients who are involved in criminal proceedings, in particular, clients who cannot understand or speak English, or clients who cannot afford legal assistance. 

	Section 26:  Right not to be Tried or Punished More than Once

A person must not be tried or punished more than once for an offence in respect of which he or she has already been finally convicted or acquitted in accordance with law.


What does the right not to be tried or punished more than once mean?

The right means that anyone who has been finally acquitted or convicted of an offence (following the completion of all appellate procedures and where there is no error of law that resulted in the acquittal) must not be tried for it again on the same set of facts.  

The idea underlying this right is that the state is not allowed to use its powers to repeat attempts to convict an individual for an alleged offence.  A person, once tried, is entitled to the comfort of knowing that once acquitted of an offence that is the end of the matter.  It also protects the legal system by conserving the state’s resources and by reflecting the principle that there must be a degree of finality to the criminal justice process.

The right is only engaged in relation to criminal proceedings relating to an offence.  The provision is not concerned with a trial which may result in a form of civil liability, or other sanctions such as pecuniary penalties or professional sanctions.
Is the right to not to be tried or punished more than once relevant to my work?

The right will be particularly relevant if as part of your work you are involved in working with people who are involved of criminal proceedings or have been convicted or acquitted of an offence.  

	Section 27:  Protection from Retrospective Criminal Laws

A person must not be found guilty of a crime if the behaviour was not against the law at the time they engaged in it. 

If a penalty is imposed for a crime, it must not be greater than the penalty that applied at the time of the offence. 

If a penalty for an offence is reduced after a person committed the offence but before the person is sentenced, that person is eligible for the reduced penalty. 

These points do not apply to offences under international law.


What does the right mean?

A person has the right not to be found guilty of a criminal offence for an act or omission they committed at a time when such an action was not a criminal offence.  This reflects the idea that the criminal law must be sufficiently accessible and precise to enable a person to know in advance whether his or her conduct is criminal.  

A person cannot be given a punishment which is greater than the maximum penalty available at the time they committed the offence.  Any reduction in a penalty that occurs after a person commits an offence, but before the person is sentenced, must be applied to the benefit of the accused.

The right only applies in the context of penalties that are imposed following conviction of a criminal offence and have a punitive objective.

Note that this section does not affect trial or punishment where the conduct was a criminal offence under international law at the time it was engaged in (e.g. a war crime or genocide).

Is the right relevant to my work?

The right will be particularly relevant if as part of your work you are involved in working with people who are involved in criminal proceedings.
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