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HUMAN RIGHTS LAW RESOURCE CENTRE
RELEVANCE OF INTERNATIONAL HUMAN RIGHTS TO EXERCISE OF JUDICIAL SENTENCING DISCRETION
1. APPLICATION OF INTERNATIONAL HUMAN RIGHTS LAW TO THE SENTENCING DISCRETION

It is a well settled principle of Australian law that international human rights law does not operate as a direct source of enforceable rights and obligations, save to the extent that it has been specifically enacted into statute by an Act of Parliament.
 
This notwithstanding, a majority of the High Court of Australia in Minister for Immigration & Ethnic Affairs v Teoh (Teoh),
 concluded that, in certain circumstances, treaties may have effect under Australian law.  Specifically, an individual may be entitled to a legitimate expectation that the executive will act in accordance with international treaties (when making certain administrative decisions), provided that such treaties have been ratified by the executive.
  

In addition to creating legitimate expectations, an unincorporated human rights treaty can be invoked in several other ways to influence the decisions of Australian courts.
  For example, in the absence of a clear statement of intention to the contrary, courts will, so far as possible, construe domestic legislation consistently with the provisions of international treaties ratified by the Australian Government.
  International treaties may also be used as a legitimate and important influence on the development of the common law.
  Furthermore, international treaties to which Australia is a party can also provide guidance as to the value placed by Australia on the particular rights contained within those treaties.
 
There is also emerging commentary which suggests that international human rights law may impact on the exercise of judicial discretion.
  While the legal basis for the law's extension into this area has yet to be fully considered, one commentator has noted that, "[a]lready, there are discernible trends in the types of cases where international law is more likely to impact on a particular discretion, most notably in the field of criminal law"
.  Certainly, 
[a]s the criminal justice system is the most prominent and public means by which a state may deprive any person falling under its jurisdiction of their liberty, issues relating to the criminal justice process are intimately connected with human rights issues.

The determination of sentences, including the length, place and type of imprisonment, is one area in which the case law has particularly developed.
  For a discussion of Australian case law drawing on international human rights law with respect to sentencing, please see the following discussion relating to the 'Purposes of Sentencing' at [10].    
2. PURPOSES OF SENTENCING 

Section 5 of the Sentencing Act 1991 (Vic) (the Act) provides guidelines for the sentencing of persons in Victoria.  Paragraph 1 of that section elucidates the only purposes for which sentences may be imposed.  These purposes are as follows:

(a)
punishment;

(b)
deterrence; 

(c)
rehabilitation;

(d)
denunciation; and 

(e)
protection. 
Section 5(1)(f) notes that a sentence may be imposed with a view to satisfying a combination of 2 or more of the above purposes. 

We have chosen to focus here on those purposes of sentencing that we have identified as being most relevant to the case of Michael David Jones, namely, punishment, deterrence and rehabilitation.  
2.1 Punishment

(a) Overview of the sentencing purpose
The courts may impose a sentence "to punish the offender to an extent and in a manner which is just in all of the circumstances": section 5(1)(a).  Punishment is acknowledged as a "form of revenge for the injury done to society.  The idea is that an offender ought suffer his or her just deserts, so that there must be some correspondence between the gravity of the offence and the sentence imposed"
.
Notwithstanding this fundamental principle, there are circumstances in which the rationale for punishment in sentencing must be moderated in light of the circumstances of the accused.  Particularly in the context of mentally ill prisoners, the sentencing discretion may be used to reduce the moral culpability of the offence (as distinct from the prisoner's legal responsibility) and thus have a bearing on the kind of sentence that is imposed and the conditions in which it should be served: R v Tsiaras [1996] 1 VR 398.

Indeed, where an accused suffers from a mental illness, courts may take into consideration "the burden of imprisonment".  For example, in R v SH [2006] VSCA 83 at [22] (SH), the Victorian Court of Appeal noted that: 

[p]risons are places of punishment.  They are intended to achieve retribution, deterrence and rehabilitation through exclusion from the community and deprivation of freedom.  Although their running is invariably for the administrative arm of government, they should not be places where prisoners are subjected to punishment over and above that ordered by the courts.  The assault on the appellant and her consequential suffering of post traumatic stress disorder ought to be of serious concern to correction authorities.  The lack of adequate medical and psychological care made available to the appellant also ought to be of concern.  (emphasis added)
In this case, the appellant, while serving a sentence of imprisonment, suffered violent physical and sexual abuse by another prisoner and a consequent deterioration of her mental health.  The Court found that the appellant was suffering above and beyond what was initially contemplated by the sentencing judge as a result of both the abuse and the subsequent failure to address her medical condition.  On these grounds, the Court exercised its discretion in favour of the appellant, awarding her a reduced term.

In Bailey v Director of Public Prosecutions (1988) 62 ALJR 319, a case concerning the effect of a term of imprisonment on a prisoner infected with the AIDS virus, the court was prepared to consider evidence of the prisoner's medical condition with a view to establishing that imprisonment was a greater burden upon him than upon the average prisoner by reason of his state of health.  

See also, Bekink v R [1999] WSCA 160, per Ipp J [at 11].

(b) Application of international human rights law to the sentencing purpose
Although there does not appear to be any domestic case law in which the application of punishment to the sentencing discretion has been informed by international human rights law, it is arguably an overarching principle.  In light of the discussion above at [2] – [5], any sentence imposed would have to be reasonable, proportionate and not arbitrary.
2.2 Specific and general deterrence 

(a) Overview of the sentencing purpose
One purpose of sentencing is "to deter the offender or other persons from committing offences of the same or a similar character": section 5(1)(b).  Deterring the offender, also known as specific deterrence, "is the application of the sentencing sanction to discourage the offender from repeating the offence.  It relies upon the offender's experience of actual punishment"
.  General deterrence, meaning the deterrence of persons other than the offender, is intended to demonstrate "to prospective offenders the consequences of transgressing the law.  It protects the public 'by making it clear to the offender and to other persons with similar impulses that, if they yield to them, they will meet with severe punishment'"
.

The mental condition of the offender will be relevant to whether specific or general deterrence has a role to play in the sentencing discretion.  In R v Anderson [1981] VR 155 at 160, the Full Court of the Supreme Court of Victoria considered that:

a sentencing judge, in considering personal and general deterrence on the one hand with rehabilitation on the other hand, may take into account the offender's mental condition, not by way of any reduced responsibility for the offence but by giving little weight to general deterrence, such an offender not being an appropriate medium for making an example to others.

In this context, specific or general deterrence may have limited or no application where the offender suffers from a psychiatric illness: R v Tsiaras [1996] 1 VR 398 at 400.  Applying this principle in R v SH, the Court of Appeal noted (at 28) that "specific deterrence is not of great significance and the importance of general deterrence must, we think, abate, given the appellant's psychological state at the time of the offending". 

(b) Application of international human rights law to the sentencing purpose

Walsh v Department of Social Security (1996) 89 A Crim R 65 (Walsh) is one case in which the application of general deterrence to the sentencing discretion was informed by international human rights law.  The appellants, a married couple, were both sentenced to imprisonment for social security offences.  They had 3 young children who were severely asthmatic and who required regular hospitalisation.  The harshness of the custodial terms and the manner in which the sentencing discretion was exercised in this case were appealed on several grounds, including the ground that the sentencing Magistrate had erred in not considering, or inadequately considering, whether a conditional release order should be made.  

The Supreme Court of South Australia held, in allowing the mother's appeal against sentence, that, while general deterrence will always be at the forefront in sentencing for social security fraud, common law principles of sentencing compelled consideration of the welfare of children and the consequences of imprisonment.  

In coming to this decision, the Court observed the importance of having regard to the international instruments to which Australia was a party, in particular those emphasising the protection of the family and protection of the child (article 23 of the ICCPR, and article 3(2) of the CRC).  Perry J noted (at 68) that these instruments "serve to underscore the importance of [domestic] provisions which, where possible, should be construed and applied consistently with them".  While the relevance of international law was acknowledged, in this instance domestic legislation (the Crimes Act) was "clear and unambiguous" and, therefore, did not require recourse to international instruments.  

In Bates v Police (1997) 70 SASR 66 (Bates), Perry J referred to his earlier discussion in Walsh regarding the relevance of international human rights law to the exercise of the sentencing discretion.  However, after reiterating the principles enunciated in Walsh, Perry J noted (at 6) that:

[h]ere it seems to me that the fact that the appellant had custody of the two young children of his deceased sister is a matter which, consistently with the observations made by me in Walsh, called for careful consideration by the sentencing court. 

Nonetheless, if it was simply a matter of the children being looked after by a friend for a short period of seven days, I do not think that the need to give consideration to the effect of the sentence upon the children would be a factor serving to deflect the court from imposing a custodial term of imprisonment if it otherwise was appropriate to do so. 

This said, after considering evidence concerning the potential psychological effect on the children which would result from the incarceration of their sole carer (particularly in light of the children's life experience to date), Perry J concluded that the sentencing Magistrate had erred in failing to give sufficient recognition to this aspect of the matter.  Perry J subsequently ordered that the appellant's sentence be suspended upon entry by the appellant into a 12 month good behaviour bond.  
2.3 Rehabilitation of the offender 

(a) Overview of sentencing the purpose

A sentence may be imposed "to establish conditions within which it is considered by the court that the rehabilitation of the offender may be facilitated": section 5(1)(c).  Rehabilitation is:
…the renunciation of wrong doing by an offender and the re-establishment of him or her as a law-abiding citizen. There is a public interest in the rehabilitation of the offender and reformation is a means of protecting the community.
 

(b) Application of international human rights law to the sentencing purpose

In R v Hollingshed 112 FLR 109 (1993) (Hollingshed), the Federal Court of Australia considered the application of the ICCPR (relevantly, articles 7 and 10) to the sentencing discretion.  Focus was placed on construing the words in domestic statutes according to accepted principles regarding the use of international law.  As a result, it was found that, while the ICCPR did not directly form part of the domestic law of Australia, the courts should be informed by that treaty when applying the sentencing guidelines. Miles CJ stated (at 115) that:

Mason CJ and McHugh J in Dietrich said that Australian courts should follow the "common sense" approach that Kirby J expressed in Jago v District Court (NSW) (1988) 12 NSWLR 558 at 569 (and elsewhere) that where the inherited common law is uncertain, regard may be had to an international treaty which Australia has ratified as an aid to the explication and development of the common law.

In this case, 2 accused, Hollingshed and Rogers, were sentenced to a term of imprisonment on various counts, including assault of a homosexual.  For Rogers, it was argued that he posed a threat to homosexual prisoners and was unlikely to be classified as suitable to serve his sentence at the corrections facility where he was being held, an institution where the programmes were especially designed for the protection and rehabilitation of sexual offenders.  Indeed, it was put (at 114-115) that Rogers would be a likely victim of violence in all other NSW prisons and as such there was no place for him in the prison system save for isolated protective units where rehabilitation and training were unlikely to be available or effective. Either option was said to involve a breach of basic human rights under the ICCPR. 
While the presiding judge acknowledged the seriousness of the threat posed by, and on, the accused, his Honour was not prepared to go so far as to make a judicial finding that the control and management of the prisons in NSW amounted to a breach of the ICCPR.  First, his Honour found (at 116) that the evidence "lack[ed] particularity as to the imminence of the risk".  That is, it could not be said that the facility in which the accused was being held was the only institution in the state where he could be assured of humane treatment.  Secondly, the sentencing judge noted that: 
to make findings that NSW prisoners are denied their human rights, or conversely that the conduct of the prison authorities there is [sic] in breach of the ICCPR, is a very serious matter.  It is, in effect, to condemn people without hearing their side of the case and indeed deny them their own human rights to be given a hearing.

As a result, the sentencing guidelines were applied in the ordinary way, without application of the principles enunciated in the ICCPR.  The question of whether Hollingshed can be distinguished from the present case is a matter for consideration.
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� Minister for Immigration & Ethnic Affairs v Teoh (1995) 183 CLR 273, per Mason CJ and Deane J at 287; Gaudron J concurring.  See also, Minogue v HREOC (1999) 84 FCR 438, per Sackville, North and Kenny JJ at 447.
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