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Priyanga Hettiarachi*

This paper argues that Victoria’s Charter of Human Rights and Responsibilities Act 2006 subjects the common law to right-based scrutiny and impacts.  In doing so, the Charter delivers outcomes similar to the human rights instruments operating in Canada, New Zealand, South Africa and the United Kingdom.  It also negotiates unique and complex issues relating to Australia’s single common law and constitutional impediments on legislative control of the development of the common law.  This paper examines the Charter’s application to and impacts on the common law, including in the context of legal relations and claims between individuals.  The positions under human rights legislation in force within or proposed for Australia are briefly considered. 
A
INTRODUCTION
While most statutes apply to one particular topic or area of law, the 1998 Act [The Human Rights Act 1998 (UK)] works as a catalyst across the board, wherever a Convention right is engaged.  It may affect matters of substance in such areas as the law of property, the law of marriage and the law of torts.  Or else it may affect civil and criminal procedure, or the procedure of administrative tribunals. 
    

The Human Rights Act [1998 (UK)] is not particularly helpful in determining the relationship of the Convention to the common law.

The Charter of Human Rights and Responsibilities 2006 (Vic) (‘Charter’) is an Act of the Victorian Parliament.  It sets out a list of rights, largely drawn from the International Covenant on Civil and Political Rights (‘ICCPR’).  Victorian legislation must be read with regard to those rights, and if that can not be done a declaration may be issued to that effect.  In that way, the Charter is explicit about its application to and impacts on legislation.  To that extent the Charter is, broadly speaking, similar to the rights instruments proposed for or in force in Australia
 and to those operating in comparable jurisdictions on which the Charter is modelled.
  
The Charter’s application to and impacts on the common law are less explicit.
  Commentary about the Charter tends not to explore its interactions with the common law
  or accept that it has application or impacts.
  Moreover, similar human rights instruments proposed for or in force in Australia appear directed primarily towards legislation.
  In light of the foregoing, it is with some diffidence that this paper submits that the Charter does apply to the common law and has impacts on it in a material way.
  At the very least, it is hoped that the arguments advanced in this paper may stimulate or inform discussion about how the interactions are to be or should be approached; they may even be of use to those interested in law reform.
Two features of the Charter’s interactions with the common law are explored.  One feature begins by noting the Charter applies to common law and sets out right-based standards in Part 2 which the common law must meet.  In practice, section 7(2), which allows for laws to limit rights, will be the relevant legislative standard.  It is that section, it is argued, which the common law must meet and accommodate when rights are limited.  One of the impacts is that common law which infringes rights must do so in a justified and proportionate way.
  Options available, where that standard is infringed and the common law is displaced, to be modified or abrogated, are outlined.  One of the options includes developing the common law in a way which avoids infringing that standard.
Development of the common law must accommodate a constitutional matrix involving two elements.  The first element is Australia’s single common law (and the absence of a State-based common law); the second is federal constitutional restraints on legislative control, whether State or federal, over development of the common law.  As the Charter is State legislation, in a federal polity which applies to and has impacts on the common law, there are unique and complex challenges in working through that matrix.  However, the mantra like incantation - Australia has a single common law over which legislative control is subject to constitutional constraints - should not be permitted to have an unduly chilling effect and cause disengagement with a difficult and complex set of issues.  Exposing the common law to Charter scrutiny (e.g. subjecting common law to right-based standards, taking into account rights in applying common law) can engage those issues whilst respecting constitutional boundaries.  This paper argues that the Charter can overcome those challenges and negotiates those issues so that the constitutional matrix does not prevent the Charter from interacting with common law.       
A second feature of the interactions is how common law (e.g. rules, causes of action, remedies), otherwise consistent with the Charter, can accommodate or give effect to rights and, in particular, breaches of rights.  Also examined is how section 7 can mediate between non-Charter rights and rights.  In exploring those impacts, this paper gives particular emphasis to exploring the application of the Charter to legal relations and claims between private individuals regulated by the common law.  ‘Private Individual’ (‘PI’) is used to mean a person who is not a public authority or otherwise an emanation of the State; ‘private sphere’ and horizontality are used to refer to legal relations and claims between PIs.  A right is used to mean a right set out in Part 2 of the Charter, unless otherwise indicated.  
Exploring those two features is useful and relevant because it is not legislation alone which regulates the conduct of the State or the - commercial, social, personal and other - conduct of PIs.
    The common law contains a wide variety of rules.  It can be specific to the conduct of public officials (e.g. tort of misfeasance of public office).  It regulates the relationship between PIs and the State (e.g. administrative law).  It contains rules proscribing criminal conduct.  It provides rules (e.g. termination of contract, restitution, easements, statutory interpretation, nuisance) which can apply, in legal relations and claims between PIs (i.e. horizontally) or, between PIs and the State (vertically). 
  It contains rules of substance and procedure.  
Clearly, the significance of the interactions between Charter and common law raise squarely the extent to which human rights (as expressed in statutory form) can work with the common law; in that way, the significance transcends the issue of horizontality.
  To be sure, the common law regulates the private sphere and has much to say about non-Charter rights and obligations of PIs.
  Further, Bills of Rights, at least historically, have been primarily concerned with restraints on governmental conduct and regulating the public sphere.
 From such a perspective, the interactions may reveal, and require reconciling, assumptions and tensions between notions of public and private.
  
In exploring the Charter’s interactions with the common law, this paper considers the extent to which Courts and Tribunals (‘CTs’) and PIs are also impacted.  There are at least two reasons for doing so.  Firstly, the common law is inextricably linked with the judiciary; also, there is a vast body of common law about non-Charter rights and obligations of PIs.  Secondly, in expressly setting out an obligation on a public authority to act and make decisions compatibly with rights, the Charter places neither CTs (in its judicial capacity) nor PIs under it; that obligation on a public authority is set out in Division 4, Part 3.  As such, some may argue the Charter has no or limited application to the common law, CTs and/or PIs.
This paper argues that, (1) in relation to CTs, the Charter avoids venturing into constitutionally sensitive areas (e.g. a legislative instruction to develop the common law) whilst securing the benefit of exposing the common law to right-based scrutiny and other impacts; and (2) in relation to PIs - as the Charter applies to CTs, common law, statute law and/or PIs – the Charter can apply to and have impacts on non-Charter rights and obligations between PIs, but it does not go as far as expressly providing for enforcement of new and independent right-based causes of actions and remedies between PIs.  Those outcomes can be delivered separate from (and despite) the obligation in Division 4, Part 3.  Further, while the framework governing public authorities contains notions of a distinction between public and private, this paper argues that there is little or no utility in understanding or applying the Charter for all purposes by reference to that distinction.  The preferred approach is that the Charter can apply to and have impacts on law applied in the public and private spheres.
This paper does not test specific common law rules against the Charter.  It also does not explore how specific common law rules might accommodate rights, including in the private sphere.  Others have done that by reference to comparable human rights instruments,
  in commentary
 and in case law.
  Examples of common law rules having rights driven horizontal impacts in the fields of tort,
 contract,
 property/ trusts
 and labour/ employment law,
 are included in the references cited.  There are also other facets of the interactions between the Charter and the common law which this paper does not explore.

B
COMMON LAW AND HUMAN RIGHTS INSTRUMENTS IN COMPARABLE JURISDICTIONS – AN OVERVIEW
The Charter has borrowed heavily from the human rights instruments operating in Canada (Canadian Charter), New Zealand (BORA), the United Kingdom (HRA) and South Africa (SABOR).
  The positions in those jurisdictions help us to understand how each instrument approaches the interaction with the common law and horizontality.
  While text and context differ, it helps to consider those positions.  The Charter possesses some and lacks other characteristics which have been important to the positions taken under each of those instruments.    

Canada

The constitutionally entrenched Canadian Charter applies to legislative and governmental action.
  From that starting point, that a law is in statutory form is said to be sufficient to attract the Canadian Charter;
 it applies to statutes regulating the private sphere.
  It follows that in respect of CTs and common law, the Canadian Charter applies, where governmental action is involved.
  The private sphere regulated by the common law has been held by the Canadian Supreme Court to be outside the ambit of that Charter because no governmental action is involved.
  However, the Canadian Charter can have an indirect effect because the common law is to be applied and developed in a way consistent with that Charter’s values.
  In that indirect way, the Canadian Charter can extend to the private sphere regulated by the common law.

New Zealand and United Kingdom

In New Zealand, BORA applies to acts done by the legislative, executive and judicial branches of government and entities exercising public functions.
  BORA must be applied to interpret statutes consistently with BORA rights;
 it can apply to legislation regulating the private sphere and there is potential for a strong degree of statutory horizontality.
  It also applies to the common law including in the private sphere.
 Thus, in relation to the private sphere regulated by common law, the NZ position permits common law horizontality and differs from the Canadian position.
  In that regard, the position in the United Kingdom under the HRA is similar to that in NZ.   For instance, existing discretions, causes of actions and remedies may accommodate and give effect to rights in the private sphere regulated at common law.  BORA itself may be interpreted in such a way as to generate causes of action and remedies.
  
Under BORA/ HRA, there is an obligation placed on Courts to act compatibly with BORA/ HRA rights.
  That obligation explains the primary basis by which rights have impacts on the common law including in the private sphere
 and for common law to be developed compatibly with those rights.  The obligation may prompt common law causes of action and remedies to be stretched or developed;
 however, neither BORA nor HRA expressly create new and independent statutory causes of action and remedies enforceable between PIs.  Thus, in respect of common law and the private sphere, the position in NZ and the UK can be described as permitting a moderate to strong degree of horizontality.  For those rights to amount to full horizontal direct effect a breach of a right itself would have to be actionable between PIs, whether under the instrument or the general law.  

South Africa
In South Africa, the constitutionally entrenched SABOR contains express provisions stating that it applies to all law (e.g. statute, common law, customary law).  It binds the judiciary: section 8(1); in this respect it is similar to BORA and HRA.  In respect of horizontality and the private sphere, SABOR goes beyond BORA and HRA by confirming that it applies to natural persons and the nature of a SABOR right and any duty created by it must be taken into account in developing the common law compatibly with SABOR: sections 8 and 36.
  Thus, SABOR expressly applies to the Courts, the common law and persons; SABOR right-based obligations can have impacts on them.  As such, SABOR can be said to create a strong degree of horizontality, and significantly more than that found in the other three jurisdictions.

Different and many paths 
A few points should be noted about the instruments on which the Charter is modelled.  Firstly, they all apply to CTs, common law and, with varying degrees, reach the private sphere; however, the paths each instrument takes to deliver those outcomes are different, many and can overlap.  Secondly, under each instrument, the outcomes from taking one path need not be identical to those from taking another.  For convenience, those paths and the discussion above is summarised in the table below.  
Thirdly, the foregoing outcomes are possible (in BORA, HRA and the Canadian Charter) without explicit references to the common law and PIs or without an express obligation on PIs.  Fourthly, the degree of impact on the common law and horizontality appears strongest under SABOR and weakest under the Canadian Charter; the position under BORA, HRA, and, it is submitted, the Charter fall somewhere between.  Ultimately, issues of how the Charter applies to and has impacts on CTs, PIs and common law must be resolved by reference to the text, purpose and context of the Charter.

	
	Does the instrument apply to:

	BORA
	Canadian 

Charter
	HRA
	SABOR
	Charter

	(1)
	Common Law
	Yes  through (3) 
	Yes, where governmental conduct is involved
	Yes  through (3) 
	Yes

See ss  8(1),  39(2) 
	Yes

See s 7

	(2)
	Statute
	Yes

See s 6


	Yes

See s 32
	Yes

See s 3

	Yes

See ss 8(1), 39(2)


	Yes

See s 32

	(3)
	CTs in a judicial capacity
	Yes

See s 3,
s 6
	Yes, where governmental conduct is involved
	Yes

See s 6,
s 3
	Yes

See s 8(1), s 39
	Yes

See s 6, 7, 32. 

	(4)
	PIs
	Yes

See (1) to (3) above


	Yes, indirectly
	Yes

See (1) to (3) above
	Yes 

See s 8(2) – (4)

and see (1) to (3) above
	Yes

See s 6, 7 and see (1) to (3) above


C
THE CHARTER, THE COMMON LAW AND COURTS AND TRIBUNALS
A threshold question is whether or not the Charter applies to the common law.  Thereafter, a relevant question is how and to what extent the common law is impacted.  A related threshold question is whether the Charter applies to CTs and what functions CTs have, for our purposes, which can have impacts on the common law.  Those issues are the focus of Part C.  Similar questions about the Charter and PIs are addressed in Part D.     
Application of the Charter to Courts and Tribunals and common law and Charter functions
The Charter identifies entities bound by it and the law subjected to it.  In colloquial terms, those entities can be said to have the burden of complying with the Charter; similarly, such law can be said to be within the Charter’s ambit.  
Courts and Tribunals
The starting point is section 6 which sets out the Charter’s application provision.
  It provides as follows:

6.
Application


(1)
Only persons have human rights.  All persons have the human rights set out in Part 2.


Note:
Corporations do not have human rights.


(2)
This Charter applies to—


(a)
the Parliament, to the extent that the Parliament has functions under Divisions 1 and 2 of Part 3; and


(b)
courts and tribunals, to the extent that they have functions under Part 2 and Division 3 of Part 3; and


(c)
public authorities, to the extent that they have functions under Division 4 of Part 3.


(3)
Sub-section (2) does not take away from or limit—


(a)
any other function conferred by this Charter on an entity specified in sub-section (2); or 


(b)
any function conferred on any other entity by this Charter.


(4)
This Charter binds the Crown in right of Victoria and, so far as the legislative power of the Parliament permits, the Crown in all its other capacities.

Section 6(2) confirms that the Charter applies to Parliament, CTs and public authorities in relation to the functions
 identified in that section.
  It may be fair to characterise section 6(2) as identifying the key entities and the locus of their main functions (whether powers, authorities or duties) under the Charter.  Section 6 uses the word ‘entity’ to describe those who may be bound by the Charter.  CTs and Parliament are identified as entities separate from a public authority and different functions are highlighted in respect of each entity; the ramifications of that need not be explored in this paper.    
Those three entities have other functions under the Charter, which suggests that the functions highlighted in section 6(2) are not exclusive.  For instance, by its express terms, section 6(3)(a) contemplates that entities such as Parliament, CTs, and public authorities may have functions other than those specifically identified in section 6(2).  Examples of such functions would include, say for Parliament and public authorities, those set out in Part 2 (e.g. section 7) and Part 3 (e.g. section 32(1)).
  
Similarly, other entities have functions under the Charter. Section 6(3)b) contemplates that there are other entities on which the Charter confers functions; text and logic suggest that other entities means entities other than those referred to in section 6(3)(a) (i.e. other than Parliament, CTs and public authorities).  Examples of other entities include the Crown,
 VEOHRC,
 and persons (i.e. an entity is expressly defined to include a person whether human being or legal person
).  Thus, PIs are within the ambit of section 6(3)(b) and there is nothing in the Charter which states that it does not apply to PIs or that PIs may not have functions. 
 
Common law and statute
Section 7 is a multi-faceted section; it is submitted that it can operate on its own or in concert with other sections.
  It is central to the Charter’s operation and provides (relevantly) as follows:
(1) This Part sets out the human rights that Parliament specifically seeks to protect and promote.

(2) A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including… (my emphasis)
(3) Nothing in this Charter gives a person, entity or public authority a right to limit (to a greater extent than is provided for in this Charter) or destroy the human rights of any person.

Section 7(2) sets out a standard to be met by a law which limits rights.  It says that a human right may be limited under law only in the circumstances provided therein.  Textually, the words ‘under law’ in section 7(2) can include statute and common law; that they are intended to do so is stated expressly in both the Explanatory Memorandum and Second Reading Speech.
  Further, the substitution of ‘under law’ in section 7(2) for ‘a statutory provision’ (in the equivalent clause of the Draft Charter)
 supports that view.  Thus, Parliament made a choice to subject the common law to right-based scrutiny and impacts.
     
Other considerations in the Charter are consistent with that conclusion.  Firstly, it is submitted that section 6(2)(b) specifically draws attention to the separate functions of CTs in Part 2 (which includes functions relating to the common law) and Part 3 (which includes functions relating to legislation);   Secondly, the Charter appears to anticipate that the common law may interact with the Charter and be abrogated or limited.
  Thirdly, that Part 2 commenced on 1 January 2007,
 suggests, in relation to the common law (a matter within the keeping of CTs) and functions relating to the common law that Part 2 was operational and could take effect from 1 January 2008, if not the earlier date of 1 January 2007.
  1 January 2007 had no relevance to the requirement to interpret legislation set out in Part 3 or the Division 4, Part 3 obligation on public authorities, because the relevant commencement provisions in Part 3 did not come in to effect until 1 January 2008; that was done to allow review of legislation for compatibility and general preparation by Government.
  

If the common law does not meet the section 7(2) standard, it takes the risk of infringing it; in turn, that may lead to displacement, modification or abrogation.  In order to avoid the risk of infringement, the common law should meet the section 7(2) standard.  In those respects, the Charter differs from the instruments presently proposed for or in force in Australia, but shares similarities with overseas instruments on which it is modelled.
    

Section 7(3) which addresses a person, an entity or public authority contemplates that it is not solely a public authority that has the capacity to limit or destroy rights.
  It expressly contemplates that a person or an entity may limit a right in accordance with section 7.  In other words, section 7 is intended to and can apply to a person, Parliament, CTs, the Crown and public authorities.  It would not have been necessary to use the formulation in section 7(3) if it was intended to apply only to public authorities or if other entities did not have functions under section 7.  From the perspective of effectively protecting and promoting rights (e.g. section 7(1)) and that being a co-operative enterprise, such functions should not be confined to any particular entity, unless the Charter explicitly requires that.  

Similarly, section 32 subjects statutes to right-based scrutiny:  it requires, so far as possible consistently with their purpose, all statutory provisions to be interpreted compatibly with rights.  It applies to all Victorian statutory provisions, including the Charter, whenever enacted: section 49(1).  It is a key function and appears to be addressed to all section 6 entities; ultimately, it is a CT’s interpretation of a statute that matters.
    
A point about the different locations of sections 7 (in Part 2) and 32 (in Part 3) should be noted because it may raise questions about their application and the characterisation of the functions therein.  Textually, both sections apply to law; merely locating them in different Parts of the Charter does not deny that application or determine the characterisation of their functions.  In particular, some may argue that the juridical basis for enlivening section 7 (and Part 2 generally) is unclear and has impacts on scope and effect.  The juridical basis or bases may be attributable to section 7/ Part 2 itself, section 6(2)(b), Part 3 (e.g. an application of section 32 to Part 2) and/or the general law.  By comparison, the basis is of less concern, at least in respect of overseas equivalents of section 7(2) (e.g. section 5 BORA, section 1 Canadian Charter).  Whatever the juridical basis for enlivening section 7 (and Part 2 generally), it is unlikely to prevent its operation as set out in this paper.  Observations about the nature and effects of the functions in section 7 (and Part 2 generally) are explored below.      

Qualified Part 3 obligation on CTs to act and make decisions compatibly with rights
Another key function is cast in terms of a Division 4, Part 3 obligation on a public authority to act and make decisions compatibly with rights.
  A CT is a public authority, but only in its administrative capacity.
  The administrative capacity contrasts with a CT’s judicial capacity.  Accordingly, a CT is not under a Division 4, Part 3 obligation, to act and make decisions compatibly with rights, in its judicial capacity.
  The content of that (confined) obligation on CTs can be understood by contrasting it with the (unconfined) obligation on CTs under BORA and HRA.
Under BORA and HRA, CTs are bound by an obligation to act compatibly BORA/ HRA rights (‘Compatibility Obligation’); a distinction is not drawn between an administrative and a judicial capacity.
  Through that Compatibility Obligation (1) the common law is subjected to right-based scrutiny and impacts and, more particularly, (2) the Courts develop the common law conformably with those rights.  A Court’s role in developing the common law exemplifies an exercise of judicial power.
  It may be thought that without such an obligation either or both of those two aspects can not be realised.  Yet such an obligation is only one path by which a rights instrument can subject the common law to right-based scrutiny and impacts, as the discussion in Part B highlights.  This paper argues that neither (and despite) the Division 4, Part 3 obligation nor the absence of a Compatibility Obligation prevents the common law from being subjected to right-based scrutiny and impacts,
 except in relation to obliging common law development.  
The first aspect
The Charter delivers the first aspect and, for constitutional reasons, side-steps the second aspect.  It delivers the first aspect through the requirement for law (including common law) to be measured for justification and proportionality and to accommodate rights; it does that through a combination of sections 6, 7, 32 and/or the general law.  In providing for laws (whether statutory or common law) to be subjected to Charter scrutiny (e.g. for justification and proportionality where laws limit rights), it is submitted that, section 7 is one of the functions in Part 2 of the Charter which a CT, amongst other section 6 entities, has to exercise; a similar proposition could be made about section 32 which is located in Part 3 of the Charter.  In other words, the argument is that sections 7 and 32 apply to laws and need not rely on anything in Division 4, Part 3 or elsewhere in Part 3 to have that effect.  They tell a CT (and indeed other section 6 entities) how rights and limitations on rights interact with law.  That outcome is similar to the position under comparable instruments (e.g. sections 5 and 6 BORA).  It is not presently necessary to determine if those functions are powers, authorities or duties. 

Further, they are exercisable by a CT in its judicial capacity (and presumably in all its capacities); it would be unusual to conceive of or characterise a CT’s application of a rule of statutory interpretation (i.e. section 32), an application of a proportionality standard and a mechanism facilitating the balancing of rights (i.e. section 7) as being non-judicial.  If those sections are incorrectly applied or not applied by a CT, they are likely to give rise to a ground of appeal.  To that extent there is no difficulty, if as is likely, compliance with section 7 (and Part 2 generally) is binding on a CT.  If so, that may provide a means to reconcile, albeit in a limited way, Part 2 functions (including obligations) on a CT contemplated by section 6(2)(b) whilst being respectful of a CT’s status as a qualified public authority for the purposes of Division 4, Part 3.  Further, it is difficult to conceive how exercising or complying with section 7 (and similarly section 32) as set out above are likely to oblige a CT to develop the common law compatibly with rights.
However, it is unclear if functions in Part 2 are confined to those identified in the paragraph above (i.e. section 7 application to law, proportionality test, balancing exercise).  It may be difficult to quarantine functions in Part 2 to section 7 alone in that way.  It may be difficult because in its very operation the application of section 7 is connected with rights; section 6(2)(b) refers in terms to Part 2 and not simply section 7; and section 7(1) explicitly contemplates the protection and promotion of rights.  Further, section 6(2)(b) signals that CTs have a role, most likely a special role, in respect of functions identified therein.  It appears that the specific references to Part 2 and Part 3 in section 6(2)(b) intend to draw attention to different functions (including judicial ones) CTs may have in giving effect to and applying those Parts.  
This paper does not need to explore other Part 2 functions affecting CTs, or indeed other section 6 entities, which may entail or generate different consequences (e.g. self-enforcing Part 2 obligations, obligations capable of generating right-based causes of action or remedies).
  Those issues are more difficult, but it appears that, with Parliament’s acquiescence, section 6(2)(b) invites CTs to resolve those issues about Part 2.  While they need not be explored presently, a few preliminary observations follow.  
Firstly, nothing in Part 2 or the Charter expressly prohibits rights from being enforced or remedied for breach.  That may be significant given that elsewhere in the Charter, Parliament has expressed itself in such terms (e.g. section 36(5)).  Equally, there is no express enforcement mechanism or remedies provided in Part 2 to cater for a breach of a Part 2 obligation whether by a CT or any other section 6 entity.  Moreover, for most part, apart from isolated instances (e.g. Division 4, Part 3), the Charter does not prescribe the consequences which attach to non-compliance with rights, which section 6 entities might attract Part 2 obligations, or the manner of remedying breach of those obligations.  None of that is in itself determinative, given that the Charter is a constitutional instrument mandating the effective protection of rights.  
Secondly, there may be work for, any discrete cause of action or remedy arising out of a right-based obligation to do which is not as coextensive as a Compatibility Obligation or a Division 4, Part 3 obligation. The latter obligation - acting and making decisions compatibly with a right – contemplates a wider range of matters (e.g. development of rights oriented public policy and legislative proposals), operates irrespective of whether rights are to be limited and is restricted to a public authority; enforcement and remedial mechanisms are expressly provided for where such conduct infringes a right.  As such, discrete right-based obligations may not necessarily and completely cut across the Division 4, Part 3 framework for regulating public authorities.    

Thirdly, an argument that right-based obligations in Part 2 are contemplated  only in respect of rights seemingly cast in duty like terms (e.g. sections 10, 11, 20, 21) or say where a section 6 entity has special or primary responsibility (e.g. sections 21 – fair trial, section 24 – criminal process) may be no more than a useful indicator.  The responsibility on CTs is to protect and promote all rights.  Moreover, section 7(2) applies to laws which limit any right.  It could be arbitrary, impractical and unfortunate to hold or signal that rights not cast in duty like terms or as a special responsibility on CTs (e.g. equality, expression, life) attract, for those reasons alone, lesser levels of protection.  Fourthly, it is not immediately obvious that discrete right-based obligations, capable of limitation by section 7(2), would be incapable of overcoming constitutional difficulties associated with the constitutional matrix (e.g. see discussion under ‘the second aspect’ below).      
The foregoing may provide a clue to and permit flexibility in how functions in Part 2 are to be understood and the nature and consequences of obligations and their breach approached.  That will remain a matter for statutory interpretation and/ or the general law and is unlikely to yield solutions capable of universal and uniform application.  That is to be expected of a dynamic constitutional instrument (and, in particular, Part 2 of the Charter) designed to operate in varied circumstances, to be subtle and multi-faceted, to have wide reach, to be fleshed out and to endure.  In my view, the Charter is likely to tolerate and can withstand a degree of uncertainty, untidiness and imprecision.   

The second aspect
The Charter sidesteps the second aspect of the Compatibility Obligation to accommodate, what is referred to in this paper as, the constitutional matrix.  One element of that matrix is Australia’s single common law.  The High Court of Australia has declared that there is a single common law,
 over which it enjoys dominion.  There is no separate State based (e.g. Victorian) common law.  

Another element of that matrix is an impediment on legislation, whether State or federal, in controlling the development of the single common law (e.g. by way of a legislative instruction to CTs).
  In Australia, it appears not to be constitutionally legitimate for a Parliament to instruct the Courts how to develop the common law, including compatibly with human rights.
  That constitutional impediment on legislative control is, however, qualified: 

(1) The single common law - or seemingly most of it - can be displaced, modified or abrogated by Federal and/or State Parliaments.
  Similarly, Parliaments can provide a standard which the common law must meet and accommodate; Parliaments have done so from time to time and usually in specific contexts.
  They steer clear of instructing CTs to develop the common law.  They include examples of legislative instructions which have the effect that the common law meet a legislative standard; if not the common law can be displaced, is modified or abrogated.  Section 7(2) can be seen as an example, albeit a rather flexible and wide reaching function conferred by Parliament,
 and one which does not identify or target a specific common law rule.  
(2) While legislation can not control the development of the common law, legislation (or at least policy evident in legislation) can legitimately influence common law development or, at softer level, inform or be a factor in that development.
  Conceptually, that is different to and separate from a legislative instruction to develop the common law;
  in other words, Parliament does not oblige or request CTs to do so.  It remains a matter for CTs (and ultimately the High Court of Australia), acting of its own accord, to determine how and whether the common law should develop (e.g. compatibly with rights) by reference to right-based legislation or legislative policy.        
There are opportunities, however, for common law development in response to legislation.  (a) CTs are likely to look for evidence of uniform legislative policy to encourage the common law to take that step.
  If CTs look for legislation in a number of or all jurisdictions within Australia, the prospect of the common law developing compatibly with rights is unlikely, unless more or all jurisdictions in Australia enact broadly consistent human rights legislation;
  (b) Alternatively to (a), it may presently be open for CTs to declare that where relevant legislative policy (e.g. Charter) is present in a forum (e.g. Victoria), it is legitimate for common law development to be influenced or informed by the legislative policy of that forum.
  
Alternative (b) differs from (a) because CTs need not wait for uniform legislative policy across Australia.  Further, it may allow the common law to be more responsive to the legislative policy of a jurisdiction.  Significantly, the constitutional matrix is accommodated.  The single common law is maintained and merely has a different operation in a forum depending on the absence or presence of relevant legislative policy (i.e. there is merely a different single common law rule to be applied in response to the legislative policy of a forum).
 There is no legislative control of common law development (i.e. recognising legislative policy still remains a matter for CTs). The High Court of Australia maintains supervision over development of the common law.  It remains to be seen if CTs will take the lead in exploring these opportunities.  
As a result of that constitutional matrix, if the Charter obliged CTs to develop the common law in a particular way, that would have exposed the Charter, or relevant sections of the Charter, to risk of constitutional challenge.  The Charter does not do so.  The primary reason for confining the obligation (as Division 4, Part 3 does) or not including a Compatibility Obligation was to avoid the constitutional issues associated with compelling the development of the common law by reference to  legislation.
  To be clear, CTs are not and can not be obliged to develop the common law by reference to the Charter.  
Developing the common law with regard to rights
A question then arises whether the constitutional matrix, the absence of a Compatibility Obligation, or the presence of the Division 4, Part 3 obligation, prevent right-based considerations (i.e. under the Charter) from influencing, informing or being a factor in the development of the common law.  This paper answers that question in the negative and argues that opportunities remain to so develop the common law.  Firstly, just as the Charter does not oblige a CT to develop the common law having regard to right-based considerations, it does not prevent such development.  State Courts have a constitutional responsibility and a role in developing the common law, although ultimate responsibility lies with the High Court of Australia.
  
Secondly, the elasticity of common law development is visible in its consideration of human rights generally (e.g. international human rights law); they are a legitimate influence in common law development and must be, where possible, accommodated.
 As noted, the rights are largely drawn from the ICCPR and often mirrored in the common law, although, in the form they are expressed in the Charter, they are not necessarily congruent with either.  Moreover, common law development compatibly with human rights in a legislative instrument is not always necessary to deliver outcomes which protect and promote a human right.

Thirdly, rights can play a role in the development of the common law without being determinative or trivial; the spectrum could span from influencing to being one amongst several factors to inform (e.g. a factor in persuading a CT not to leave a particular issue to Parliament).
   Further, being an expression of legislative policy, there is likely to be seepage from the rights.
 Of course, such seepage, while symbolically useful, can be superfluous if development by reference to Australian common law principles delivers a similar outcome or the Charter is legally marginal to that outcome.    
Fourthly, as noted previously, as and when right-based legislative policy becomes common across Australia, CTs may look to that policy and those rights or use them, with greater confidence and effect, to influence or, at a softer level, inform or be a factor in the development of the common law.  Indeed, on one view, it is presently possible for CTs to declare that where such legislative policy is evident in a forum, the common law may develop having regard to it. 

Accordingly, it is likely that the constitutional matrix, the confined Division 4, Part 3 obligation, or the absence of a Compatibility Obligation, do not prevent rights influencing, informing or being a factor in the development of the common law.  It remains to be seen, however, whether and to what extent practice will bear out that prediction.  

 The Charter and inconsistent common law

It is unlikely that many common law rules will be inconsistent with section 7.
  That is because most common law rules have been developed by accommodating and balancing various interests, including human rights related interests; moreover, common law rules are sufficiently pliable and pragmatic in accommodating and applying standards, including in the form of human rights.
  Section 7 is sufficiently elastic to permit weight to be given to, amongst other things, other interests and entitlements protected by common law, including the value of preserving a common law rule because it applies across Australia.  The discussion in Part D below explores how common law might accommodate and balance rights (particularly in the private sphere), and thereby minimise risks of inconsistency.  
Nevertheless, a common law rule may be displaced, modified or abrogated in a given case for infringing the legislative standard in section 7.
  In part, that will be because section 7 invokes notions of a justified and proportionate (cf reasonable) limitation on rights, notions which were, at least until relatively recently, foreign to common law methodology, mentality and incremental development;
 whether all of the common law is so pliable and versatile to accommodate the new legislative standard remains to be seen.  In part, that will be because the instruction from the Parliament to protect and promote rights of Victorians could prevail over the (sometimes common denominator or compromised) interests of preserving a particular common law rule. 
Examples of inconsistent common law 
There are examples where a common law rule failed to meet the equivalent of the section 7(2) standard and was displaced, modified or abrogated.
  The examples below reveal that Courts measure common law (e.g. rules, causes of action, remedies), whether public or private, substantive or procedural and in a criminal or civil context (including in the private sphere), against a prescribed standard.  Notwithstanding that BORA, Canadian Charter, HRA and SABOR are not explicit about the issue, the Courts determine whether the common law is displaced, modified or abrogated and the consequences that follow.  For example:

(1)
The South African Court held that the common law definition of marriage (i.e. between a man and woman) is inconsistent with the right to equality to the extent that it does not permit same sex couples to enjoy the status, benefits and responsibilities it accords to heterosexual couples.
 
(2)
The Canadian Supreme Court held that the common law rule that self-induced intoxication was not a defence to a criminal charge infringed section 1 of the Canadian Charter.  The Court immediately constructed a new common law rule that was compatible with the relevant rights in the Canadian Charter, namely that extreme intoxication was a defence, and that it was for the defence to prove on the balance of probabilities.

(3) The House of Lords held, in an application for disclosure under the Rules of Court, that the rule that there must be a demonstrable contradiction or inconsistency or incompleteness in a party’s affidavit before disclosure will be ordered can not survive the right to a fair trial under the HRA.

(4)
The New Zealand Court of Appeal held that the substantive common law rule relating to advocate’s immunity against suits in negligence no longer formed part of New Zealand law and took into account rights in BORA in reaching that conclusion.
  
(5)
An example from the UK of developing the common law in the private sphere can be seen in adapting the cause of action for breach of confidence to give effect to Articles 8 and 10 of the ECHR.

(6)
Similarly, the scope of the use of an undertaking provided by a PI in the course of discovering documents was reformulated by the New Zealand Court of Appeal having regard to the rights set out in sections 14, 25(a) and 27 BORA;
 this provides an example of procedural aspects of the common law being refined conformably with rights.  
Options where common law infringes section 7(2)
If after subjecting the common law to a section 7(2) analysis, it is found to be outside section 7(2), it raises the question about what a CT may do.
  This is significant because depending on the rule that is to be displaced, revised or abrogated, the potential exists for the law to remain in a state of flux or for an undesirable lacuna to emerge.
  Obviously, if the common law rule is an archaic one or has limited application, in practice, its displacement , revision or abrogation may be of little moment.  Moreover, a difficulty is that while the legislative standard for measuring a common law rule is a State based one (i.e. section 7), an important solution found in other jurisdictions appears unavailable.  In other words, developing the common law, by reference to the Charter alone (i.e. to avoid infringing section 7) is unavailable.  Accordingly, it is assumed developing the common law compatibly with rights is presently unavailable as an option; if it were available, it would provide an additional option and be likely to complement or overtake the options set out below.  

Where the section 7(2) standard is infringed by a common law rule, at least one of the following options becomes available.  It is not the purpose of this paper to suggest which option should be exercised in any given context; it is submitted that discretion exists about which one of the following options or combinations thereof to apply in any given case having regard to all the circumstances.
  In my view, there is nothing in the Charter or elsewhere which suggests that CTs do not possess such discretion.
  
Option 1
One option is to source the new Charter compliant law to the Charter as the result of an exercise in statutory interpretation.  If the relevant law to be applied is sourced to the Charter as a matter of statutory interpretation (vis a vis a development of a new common law rule), the law has a statutory basis rather than a common law one.  No common law development is required; the infringing common law rule is merely irrelevant to or displaced/ abrogated in the Charter context.  To the extent such an outcome is viable, statutory interpretation of the Charter might provide a means of avoiding problems associated with developing the common law itself.

Option 2
A second option is for a right-oriented common law rule (1) to be developed in accordance with Australian common law principles and (2) in a way which complies with section 7.  If the rule satisfies only the first requirement, it falls foul of the second.  Satisfying only the second requirement runs the risk that the new rule will be held not to represent Australian common law.
   Cases show how rights considerations from a variety of sources, common law, legislative and international law can influence, inform or be a factor in common law application and development.
   The utility of this option and its practicality in implementation remain to be seen given that it requires satisfying both requirements.  
Option 3

A third option is for the common law rule to be complemented or supplemented by Charter specific rules.  The extent to which this option is available depends on whether such rule-making is mandated and its scope.  The text of the Charter does not expressly provide for the creation of Charter specific rules.
  This could be implied
 or resort could be had to section 50 of the Interpretation of Legislation Act 1984 (Vic) which empowers rule making to regulate the practice and procedure in the exercise of jurisdiction conferred on a CT.  
It is unlikely however, that section 50 of that Act can be used to develop substantive rules. That restriction may well reflect constitutional sensitivities about the potential for a judicial exercise of a (quasi) legislative function.  Accordingly, this third option is likely to be available in circumstances where new Charter specific rules of procedure and practice are required.
  This may not be particularly problematic given that so much of the common law regulates practice and procedure;
 further, such rules play a significant role in regulating disputes. In any event, given the range of matters which passes as rules of procedure and practice under the Rules of Court, Practice Notes and the like,
 restrictions on making rules of a substantive nature should not significantly reduce the utility or effectiveness of this option.
Option 4

A fourth option is for the inconsistency to be left to Parliament to redress.
  The discretion to decide whether or not reform of a common law rule should be left to Parliament is not novel.  It will be determined on a case by case basis.  It is one which raises questions of constitutional and institutional competence and legitimacy.
  Accordingly, if statutory interpretation can not yield the relevant rule to apply to a given case, or if developing the common law in accordance with the second option or devising a rule of practice or procedure in accordance with the third option exceeds a CT’s competence and legitimacy, the CT should say so in its judgment and leave the matter to Parliament.  In doing so, there is nothing which precludes a CT from making suggestions for reform.
D
THE CHARTER, COMMON LAW AND PRIVATE SPHERE

Part D examines how the common law, particularly as it applies in the private sphere, is likely to accommodate and give effect to rights and, in doing so reconcile them with non-Charter rights protected by the common law.  It is argued that the Charter reaches the private sphere through its application to common law, statute law, CTs and/or PIs and impacts on functions relevant thereto.  Further, it is submitted that proposition can coexist with the framework applicable to pubic authorities (e.g. section 4 and Division 4, Part 3).  Part D begins with considerations relevant to that framework and wider considerations relevant to public/private from the perspective of their implications for the Charter’s reach into and impacts on the private sphere.  It is submitted that those considerations do not prevent that reach or those impacts.  It should be noted this paper does not explore the circumstances under which entities are regulated by the framework applicable to public authorities.    
Public-Private, public authorities and the Charter
Historically, rights instruments were concerned solely or primarily to regulate the relationship between individuals and State (or ‘human being’ and ‘public authority’, to put it from a Division 4, Part 3 perspective).  Constitutional instruments in the past, concerned with the distribution of power between the institutions of State, have traditionally been wary of entering the private sphere.
  The latter is a sphere of individual autonomy and freedom of choice where the common law, for most of the past century, exercised caution or displayed an aversion when regulating.
  
Descriptors such as public/ private and vertical/ horizontal are commonly found in commentary and analysis about the effect of rights instruments in the private sphere.  The law appears to be built on or requires regard to be had at some level or for some purposes to a public/private distinction of some kind.
  Even if what is quintessentially public and private are merely different reference points along a continuum,
 at some level, the distinction is a way of speaking about the legitimacy or otherwise of what is public and private conduct.  For some, a difference between public and private can be seen by contrasting the starting point of the private - which gives weight to self-regarding behaviour and the starting point of the public - which gives weight to other-regarding behaviour.
  The difference can also be portrayed, at least historically, in institutional terms and, more usefully, in functional terms.
  

Criticisms are directed at the terminology and the distinction.
  Arguments exist in favour of abandoning the geometric language of horizontal and vertical effect and their international law infused heritage.
  Proponents of abandonment contend that it is based on an assumed dichotomy between law’s public/vertical and its private/ horizontal spheres; it presupposes that there is a fundamental distinction between public and private and so, assumes the very thing that needs to be debated.  The very presence of law (whether statute or common law) is argued by some to introduce an element which implicates the State or the public; from that perspective, the public/ private terminology has limited utility.

If the public sphere (howsoever defined) is the remit or focus of a rights instrument, it can restrict the instrument’s reach into and impacts on the private sphere.  Framing the instrument in that way will also influence whether such rights are characterised as public or private or its effects moderated by public/ private considerations.  Admittedly, Parliament has gone to some lengths to establish a framework applicable to public authorities.  Section 4 sets out a mechanism for identifying a public authority and public functions.  The Division 4, Part 3 obligation on public authorities is an important means by which rights are given effect under the Charter; it provides an express mechanism for holding a public authority to account 
 and does not bind PIs.  They are framed against an individual and State backdrop so that a public-private distinction of some kind is embedded in that framework.
For example, a public/private distinction of sorts is reinforced by section 38(3) whereby when a public authority’s conduct is of a private nature that obligation does not apply.  Two things should be noted.  Firstly, a public authority’s functions of a private nature (if any) are not within that exclusion.  Secondly, the private conduct exclusion does not mean a public authority’s conduct of a private nature is exempt from compliance with Charter functions outside of Division 4, Part 3.  For example, it may be that as a section 6 entity, a public authority can not ignore other requirements under the Charter (e.g. if as is arguable the section 7 and 32 functions must be complied with whether or not the conduct of a public authority is of a private nature);
 it simply means that section 38, and more broadly Division 4, Part 3 is unavailable or inapplicable as a basis for framing a legal challenge.
 

Similarly, a public/private distinction appears to be utilised to draw attention to the special circumstances relevant to the enforceability against public authorities of rights breaches.  Examples of special circumstances are the section 39(1) nexus with causes of action and remedies or the section 39(3) restriction on an entitlement to damages being available against public authorities where a claim is made within the Division 4, Part 3 framework.  This may reflect public policy and resource considerations relevant to legal proceedings against public authorities and in the wide range of circumstances contemplated by section 38.
  On one view, such special circumstances may not be as significant to Charter related proceedings against a section 6 entity where obligations outside Division 4, Part 3 are breached by a section 6 entity.

Even in relation to the public authority framework, the public/ private and vertical/ horizontal metaphor is apt to mislead.  For instance, some ‘public’ conduct is unlikely to be the subject of enforcement (e.g. proceedings within Parliament, decisions relating to abortion and child destruction); much private conduct is likely to be regulated by the Charter (e.g. where private entities exercise public functions on behalf of the State, where public authorities resolve disputes between PIs, where section 32 is applied to statutes governing the conduct of PIs).  Similarly, the meaning and effects of some rights are likely to be coloured through a prism of State responsibility (e.g. retrospective criminal laws), whereas others need not be (e.g. privacy).  Moreover, the way in which the Charter regulates (e.g. voluntary compliance, duty of imperfect obligation, enforceable obligation) is nuanced and varied.  If there is a space into which the Charter does not reach, a way of identifying that space is to say it is the residual area (if any) that is left over after subtracting all areas where the Charter reaches.  So it is simplistic or misleading to approach or understand the Charter as applying with less force or not applying to the private sphere.

Significantly, and in any event, there are other and important means of giving effect to rights, whether under the Charter or the general law’s treatment of the Charter, that are independent of Division 4, Part 3.  Amongst the express provisions included in the Charter are section 7 (especially in relation to common law) and section 32 (in relation to statute).  Those provisions are not framed against an individual and State (or human being and public authority) backdrop.  Nor, it is submitted, are their effects confined or denied because of anything in Division 4, Part 3.  Moreover, if Parliament wished only a public authority to have obligations under the Charter it might have expressed sections 7 and 32 as specific incidents of the Division 4, Part 3 obligation or restricted the terms of those sections accordingly (e.g. a public authority must interpret a statutory provision compatibly; a public authority must not limit rights).    

Accordingly, a simple or an all-purpose public-private dichotomy or vertical/ horizontal metaphor in approaching or applying the Charter generally is of limited or no use.  It does not explain important features of the Charter including sections 7 and 32; it sits uneasily with arguments that rights apply in the private sphere or have horizontal impacts.
  The dichotomy may serve as a convenient, but imprecise, label to distinguish between matters relating to public authorities and non-public authorities; to that extent, it may serve as a convenient label which helps draw attention to circumstances which typically attend claims and their resolution in the public and private spheres respectively.  
Wider considerations
Wider political and socio-economic considerations relating to the public-private divide expose the sometimes awkward junction points between statute and common law, public law and private law, government and non-government – which a modern human rights instrument such as the Charter traverses.  Some of those considerations are briefly outlined.  
Classic and modern liberal democracy
Classic liberal democracy is rooted in suspicion of the State.
  Constitutional documents framed against such a backdrop were intended to check the powers of the State; they were assumed to ensure that the individual’s private sphere remains inviolable.
  The existence and operation of private power and autonomy was not of central constitutional concern.  It is arguable that for most of the past century the common law was complicit in this view,
 whether inadvertently or otherwise.
  Even if these were the prevailing considerations which preceded the Charter’s enactment, they may serve (at their highest) to cushion, and not deny, the impact of the Charter in the private sphere.
  

In any event, it is submitted that those considerations are no longer dominant.  A number of developments have occurred which challenge their continuing provenance.  First, matters to do with PIs can be seen as the subject of constitutional concern.  Second, the private sphere is increasingly implicated in the performance of traditional State functions so blurring and, sometimes erasing, the State/ non-State or public/ private boundary.
  Third, the interdependence and complexity of social and economic life
 makes it difficult to allow rights abuses to go unchecked.  Fourth, it appears that even the common law has begun to absorb social-democratic notions and to confer more than procedural protections on individual freedom and autonomy.
  These views suggest that the Charter’s influence in the private sphere (including as regulated by the common law) in a modern liberal democracy need not be restrained.

The Role of Parliament
From the perspective of separation of powers, the issue of regulating the private sphere is seen by some as the province of legislative politics.
 The argument is made that if the law is inadequate (e.g. to regulate abuse in the private sphere), that has more to do with political forces; if abuse exists, the democratic political process is the better one to address it.
  Two points can be made in response.  First, the Charter’s application and functions are not in terms restricted either to the government/ public or to statute.  The Charter itself is the product of the democratic political process and applies to the non-government/ private and the common law.

Second, the political process need not and should not be the only one to address rights abuse in the private sphere; alternatively, if Courts can be viewed as being part of that process
 the objection to the Courts playing a role in regulating that abuse becomes less relevant.  In any event, Courts are an arm of Government bound to uphold the rule of law; they must have regard to rights independent of any electoral based notions and irrespective of the partisan views of parliamentarians.
  Moreover, the Charter contemplates a co-operative or joint approach in protecting and promoting rights.
     

The State and freedom from the State
An argument against the reach of a human rights instrument into the private sphere is that there should be a sphere in which people are not obliged to subscribe to State values, and to which constitutional norms do not intrude.  That is premised on notions that (1) such norms are primarily ‘State’ values (a premise which is questionable to the extent those values are extant or the law already has impacts on values in the private sphere) and (2) there should be a sphere of personal autonomy that is not regulated by the State (a premise which is questionable, in my view, to the extent abuse occurs).  Assuming the legitimacy of those premises, it is possible to respect those notions without immunising or shielding that sphere from the Charter’s reach.  
For one thing, the Charter itself protects rights such as thought and conscience which go to the core of an individual’s freedom.  Further, where such rights come into conflict with individual autonomy and like values, the latter can be subjected to the justification process under section 7(2) like all other rights and values in the legal system.  In this way, the Charter is sophisticated and versatile in helping to strike an appropriate balance rather than driving a juggernaut through the private sphere.  

The State, as the source of law (whether statutory or not) is responsible for every failure of the law to provide relief where one member of society exercises power to breach rights or non-Charter rights of another member of society.  Thus, the relationships and claims between PIs regulated by law do not remain outside the State (or, in principle, the Charter). Law applicable in the private sphere must work with and alongside the Charter framework.  What matters, for present purposes, is that a breach of rights has the potential to harm PIs and not that the breach was committed at the hands of the State or a PI.  This paper prefers the approach whereby rights can have a private dimension and do impose an obligation, primarily, but not exclusively on the State, to protect rights when threatened by other PIs.  A breach of a right, whether by a PI or the State, can, in principle, be understood both as a wrong committed against another PI and against the community at large.
Charter scrutiny of common law only when a public authority is involved?     

Some may argue that the Charter has impacts or should have impacts on a restricted class of common law.
  A restricted class could perhaps be the common law applicable to the State or say, the common law so long as there is State (e.g. public authority) involvement.  That would be similar to the position under the Canadian Charter.  In my view, there are, however, textual and contextual difficulties in restricting the Charter’s application to the common law in that way.  

First, neither the text nor context qualifies the reference to common law; indeed, having turned its mind to the common law, Parliament has not sought to qualify it.
  Second, the common law rules applicable to legal disputes, whether between PIs or between PIs and the State, are often identical.
  Third, it would be an arbitrary result if the involvement or status of a party to a claim determined whether or not the common law should accommodate rights, in circumstances where the Charter does not expressly require such arbitrariness.  Fourth, as noted previously, the requirement of subjecting law to right-based scrutiny is not restricted to a public authority.  

Fifth, normative and the wider considerations discussed above point in the same direction as the textual and contextual.  If the common law applicable in the private sphere can not be affected by or accommodate rights, the potential exists for rights to be ignored, restricted or abused in that sphere.  Moreover, it would be a curious message for a constitutional (human rights) instrument to signal that legislative conduct or outputs directed at the private sphere are subject to it, but judicial conduct or outputs are not, except to the extent the instrument expressly says so or there are good reasons for it (e.g. constitutional constraints on common law development). 
If I am wrong and Charter scrutiny of and impacts on the common law are restricted to circumstances where conduct of a public authority engages the common law (e.g. section 38(2)), it still remains the case that the common law could be subjected to such scrutiny and impacts.  For instance, section 38(2) permits a public authority to rely on common law authorisation for conduct; yet, such law is subject to Charter scrutiny and impacts (e.g. sections 32 and 7).  Consequently, the matters explored in this paper would remain relevant.   

Parallels with how statute law is treated
By its terms and context, section 32 can apply to legislation including those regulating relationships and disputes between PIs.
 None of the instruments on which the Charter is modelled support the view that the rights in those instruments do not apply to statutes regulating the private sphere;
 to the contrary, that view has been expressly rejected.
  The requirement to interpret legislation compatibly with rights in a rights instrument is applied in disputes between PIs.
  Even critics of the horizontal reach of rights instruments concede that much.
 

Moreover, the Charter’s impact in the private sphere will be particularly strong where legislation provides for statutory rights and places obligations on PIs.
  For instance, a breach of a right may amount to conduct which provides evidence of bad faith, detriment, prejudice, unconscionability, unfairness and the like, terms which are commonly used to trigger liability under various statutes.
 Further, by giving a statutory provision a right- oriented interpretation, section 32 can expand the meaning of a provision or confine broad statutory discretions; in that way section 32 can enlarge statutory rights and obligations between PIs.
  

Examples from Victorian statutes relevant to civil disputes may be illustrative. The Domestic Building Contracts Act 1995 (Vic) regulates disputes between builders, owners and contractors in respect of domestic building work and breaches of statutory warranties.  Section 3(1) of that Act permits a tribunal to declare void any unjust term of a contract; in determining whether a term is unjust, the tribunal can take into account any factor that is relevant.  Arguably, if rights to property, home or privacy are engaged, say, where a builder sought to enforce a substantial payment, against an impoverished home owner, those rights could become a relevant matter to be considered.  Part IV of the Wrongs Act 1958 (Vic) permits, in a claim for contribution, the allocation of damages to be based on what is just and fair having regard to responsibility for damage.  Arguably, a breach of a right could be relevant to considerations of justice and fairness in apportioning damages.

It follows that if statutes which regulate the conduct of PIs can be subjected to Charter fuelled horizontal impacts, it is difficult, in principle, to maintain arguments that the common law which does so should not be.  This is particularly so in circumstances where the Charter does not distinguish, for the purposes of applying rights, between statute and common law.  The foregoing arguments are reinforced by the fact that the Charter can apply to PIs.
The Charter applies to PIs and PIs may have responsibilities under the Charter
The Charter contains several indications that it applies to PIs.  It is argued that section 6(3)(b) suggests that the Charter can apply to PIs.  Part C explored relevant functions (e.g. sections 7 and 32) which can be  exercised in relation to PIs.
  Further, PIs, like other entities may have responsibilities under the Charter, including under sections 7 and 32.  It is arguable that PIs can not ignore the rights of others or limit them with impunity.  
The Charter’s title and preamble indicate that rights come with responsibilities.  Neither the title nor preamble, however, identifies the bearer(s) of those responsibilities.  The key responsibilities are conferred on public authorities, CTs and Parliament; yet, if only from a technical perspective, Part 2 suggests that PIs have responsibilities (e.g. s 7(3), s 15(3)).  More generally, as the preamble to the ICCPR states, PIs are contemplated as having responsibilities:  
the individual, having duties to other individuals and to the community to which he belongs, is under a responsibility to strive for the promotion and observance of the rights recognized in the present Covenant.

Secondly, some rights such as equality, privacy, expression and movement readily admit of a substantial degree of horizontality;
 equally, other rights do not.
  Accordingly, there is no reason to maintain a division between rights available against the State
 and rights available against PIs without reference to the particular right.  If a right lends itself to horizontal application, in principle, it could be called in aid in claims between PIs.  
Thirdly, section 7(2) confirms that rights can be limited. The possibility of limiting rights of one person by reference to the rights of another person is explicitly acknowledged in the Explanatory Memorandum and the Second Reading Speech.
 Implicit in section 7(2) and explicit in those extrinsic aids is a responsibility on a PI to respect the rights of others. 
   
Fourthly, rights in the ICCPR (itself an international treaty enforceable against the State)
 have been taken into consideration in resolving disputes between PIs, involving statute or common law, including by the High Court of Australia.
  Similarly, common law rights can and have been applied without distinguishing between PI and State.
 This supports the view that there is nothing inherent in the nature of rights, whether arising from international law, statute or the common law, which prevent their application in the private sphere.  
Finally, the context of the Charter was not simply to place restrictions on governmental action; it was about, amongst other things, perpetuating freedom and equality and setting minimum standards of conduct which must be respected by the people of Victoria.
  
Even if section 6(3)(b) did not expressly apply to PIs and PIs did not have functions, that is not determinative of the Charter’s reach into the private sphere.  Rights can reach the private sphere because sections 7(2) (including via common law) and 32 (via statute law) provide a means of doing so; likewise, any Part 2 obligations a CT may be under.  For instance, BORA and HRA do not apply expressly to PIs and do not contain express obligations actionable between PIs; and yet, as noted in Part B, they apply by different paths to and have impacts in varying degrees in the private sphere.
  Evidently, the availability of enforceable obligations against public authorities under BORA and HRA and the failure to state that BORA and HRA apply to a PI do not prevent those outcomes.  Similarly, it is submitted that the fact that Division 4, Part 3 does not bind PIs (or CTs) does not prevent similar outcomes.  
In any event, the Charter applies to PIs and contemplates PIs having responsibilities.  It does that in addition to applying to both statute and common law (without qualification as to public or private) and to CTs.  Irrespective of whether or not there are express obligations on PIs or CTs in Part 2, there are rights capable of having horizontal application.  Thus, the Charter, can be said to adopt myriad and interconnected paths in giving effect to rights (e.g. sections 6 and 7; sections 6, 7 and 32; sections 6, 7 and 38), including in the private sphere.  
Common law accommodation and mediation of rights in the private sphere 
The foregoing considerations reinforce the view that the private sphere regulated by the common law can be subjected to right-based scrutiny and impacts.  How common law rules, causes of action and remedies might accommodate right-based considerations and mediate competing interests, and, in that way, give effect to responsibilities and illuminate functions relevant to PIs, are now considered.

While the focus here is on the common law and private sphere, important points about statute should be reiterated: the fact that the Charter applies to statutes which can regulate the private sphere diminishes, in principle, the force of arguments against similarly subjecting the private sphere regulated by the common law.
  The mechanics of how breaches of rights are accommodated by other statutes may reveal, by way of analogy, how that might happen at common law.
  Both propositions can also be made about law regulating the public sphere.
At a minimum, existing common law (e.g. rules, causes of action, remedies) could accommodate rights.
  For instance, common law discretions (e.g. to admit evidence obtained in breach of a right) could be exercised with regard to rights.  Similarly, elements of common law causes of action (e.g. assessments of reasonableness) and remedies (e.g. matters relevant to the grant of an injunction) can give effect to breaches of rights.  Some common law rules and doctrines (e.g. contracts contrary to pubic policy, reasonableness in tort of negligence, unconscionability or fiduciary obligations in equity) readily facilitate consideration of rights.
   For example, in a negligence action, non-compliance with a statute can provide evidence of a breach of duty to take reasonable care.
  Where such impacts affect non-Charter rights and obligations between PIs, they can be described as having mild to moderate horizontal effects.  Thus, right related considerations can be accommodated by causes of action and remedies, independent of the human rights instrument, in claims between PIs.  Once a claim is up and running, a breach of a right may be grafted onto or absorbed by a claim, relevant to granting relief or in exercising discretion. 
  

Moving from that minimalist position, we enter the terrain of the common law having to flex.  For instance, causes of action and remedies could be sharpened or invigorated to reflect rights requirements.  Examples include adapting the cause of action in breach of confidence or supporting the development of a tort of privacy by having regard to rights.
  Where such impacts affect non-Charter rights and obligations between PIs, they can be described as having moderate to strong horizontal effects. The foregoing is likely to permit the Charter to have impacts and common law to be applied without friction; further, considerations set out in Part C become relevant if any common law development is to occur.  The Charter does not oblige the common law itself to develop (as noted in Part C) and in that way, to go beyond this terrain and, to create new and independent right-based common law causes of action and remedies; that would amount to strong horizontality.
Separate from that terrain, and contested from the point of view of the (horizontal) reach of a rights instrument into the private sphere, is the extent to which the Charter creates or can generate new and independent right-based causes of action or remedies enforceable between PIs, whether statutory or under the general law (e.g. say a Baigent’s Case type cause of action or remedy enforceable, for present purposes, between PIs).
  Those are matters of reading the Charter (i.e. does the Charter contemplate new freestanding statutory causes of action or remedies between PIs?) and/or the general law’s reading of the Charter as allowing them (e.g. a tort of breach of statutory duty).
   If the Charter was read in that way, it would provide substantial rights protection in the private sphere, delivering strong horizontal effects.  As the paragraphs above show, the Charter can have horizontal effects and reach the private sphere without obliging strong horizontality or being read in a way consistent with strong horizontality.  Accordingly, those matters are not explored in this paper.    

Thus, at a minimum, the Charter will invigorate law applicable in the private sphere and work within and alongside it, just as it will law in the public sphere.  That recognises rights and law, whether in the private or public sphere, do not exist in isolation, from one another.
  Perhaps the Charter can be seen as an independent but integrated component of a complex whole (i.e. comprising private law and public law), which comprises shared underlying values such as autonomy, dignity, respect and security.
  
Less prosaically, common law applied in the private sphere is also concerned with human rights;
 the common law is accustomed to balancing human rights considerations though often without actually using that terminology.  Examples can be seen in the context of assault, libel, nuisance and negligence and the doctrine of restraint of trade (i.e. freedom of contract versus freedom of trade).  Examples can also be seen where the common law balances and weighs common law rights and human rights set out in legislative and international instruments.  In my view, there appears to be no a priori reason or necessity to categorise rights as either public or private; and even if they are, or should be, viewed as public for some or all purposes, that does not prevent them from having impacts on non-Charter rights and obligations in the private sphere.
 
Mediating and balancing rights
In resolving claims, a critical function is to mediate between competing entitlements.  The Charter provides a mechanism, in section 7(2) for mediating between rights and non-Charter rights.  Hunt puts it succinctly when he says:

…It means subjecting values of individual autonomy to the same process of justification when they come into conflict with other fundamental rights, instead of assuming they are automatically prioritised by the very nature of the exercise of rights-protection.

Section 7 can facilitate the balancing and weighing of right against right (e.g. freedom of expression versus right to privacy) or non-Charter rights (whether statutory or common law) against right.  Moreover, section 7 is not confined to operating in the public sphere;
 how the balancing is undertaken in a given case can be influenced by all the circumstances of the particular case.
  The public or private context of a claim could be relevant factor.  The balancing between competing rights (including between rights and non-Charter rights) can occur with due regard to the underlying framework of relevant values and interests.  
Balancing involves judicial discretion.  Reconciling rights is a practice familiar to CTs whether or not the dispute involves the State or PIs and whatever their source.
  The Charter gives effect to a set of rights in legislative form and, where necessary, requires balancing them against either each other or non-Charter rights.  So much appears to be consistent with the section 7 mechanism.  In some cases, it may be that private sphere imperatives become a device for moderating the effect of rights in a particular dispute;
  in other cases, the balancing exercise may result in the rights prevailing.  
Further, the Charter expressly states that a non-Charter right (including a right at common law) must not be taken to be abrogated or limited only because it is not included in the Charter.
  Section 5 ensures that rights not listed in the Charter are not for that reason alone taken to be abrogated or limited.  Equally, section 5 does not prevent such a non-Charter right from being abrogated or limited, if it infringes the section 7 standard. 

Also, the extent to which CTs will be prepared to lend its aid to the enforcement of a right breached by a PI may influence how it balances and weighs the various rights and non-Charter rights.  As Lord Rodger observes in giving a hypothetical and general example that when a remedy sought by a PI is found to infringe a right of the other party, that may be because the Court has concluded that the latter’s interests are to be preferred to the competing interests of the former.  His Lordship goes on to say:

In particular, the court must have concluded that the Convention right of the party resisting the order is to be preferred to the other party’s common law or statutory right (my emphasis) to obtain it.

In relation to balancing, much will depend on the specifics of context and situation.    As Barak observes, when A enters into a contract with B, according to which B will refrain from exercising his freedom of expression or movement, it cannot automatically be stated that the contract is contrary to public policy because it violates those freedoms.
  In performing the balancing exercise and determining whether the violation is actionable and the contract is contrary to public policy, the freedom to contract of both parties must be considered in addition to the parties’ other rights.  

In contrasting discrimination (say on grounds of race or religion) in two situations – landlord refusing to rent out a room in a private apartment and a restauranteur refusing to serve a person food, Barak argues that the freedom to contract of the landlord and restauranteur must and will be given due weight.
  However, other things equal, Barak contends that in the balancing exercise:  the landlord’s freedom to contract against a prospective tenant’s right not to be discriminated is likely to prevail; the restauranteur’s freedom to contract is unlikely to prevail against a prospective customer’s right not to be discriminated.
  Barak’s rationale for the difference is that the freedom to contract in a discriminatory way is stronger when it relates to a person’s privacy (i.e. landlord example) than when directed at the public at large (i.e. restauranteur example).
  Section 7(2) and its equivalents are sufficiently flexible to permit such considerations to be accommodated. 
Such examples show that what is difficult to do is to predict how and the extent to which the Charter will have impacts in the private sphere.  It is likely that some causes of action and remedies will be more accommodating of and amenable to rights impacts.  It is likely that certain areas in the private sphere will be more affected (e.g. tort) than others and that particular rights will have greater relevance (e.g. privacy) or weight (e.g. humane treatment) than others.  It is likely that balancing some rights against non-Charter rights will be very difficult. 
It is tempting to agree with Mummery LJ who, after citing the debate about horizontality in the context of the HRA, observes:

The general question of horizontality has not yet been resolved by a court.  Indeed, it may never be resolved judicially at the same high level of abstraction on which the debate has been conducted for the most part in the law books and the legal contexts in which they fall to be decided tend to put very general propositions into a more limited and manageable perspective.
  
E
CONCLUSION 
The interactions between the Charter and the common law raise important and difficult issues about how a variety of common law rules - substantive and procedural, in a criminal or civil law context, touching on elements of a cause of action or remedy, whether or not a dispute involves PIs - engages with the Charter.  Lord Rodger’s and Lord Drummond Young’s statements set out in the Introduction, made in the context of the HRA, are equally apt.    
The Charter adopts a sophisticated and versatile approach in (1) subjecting the common law to right-based scrutiny and impacts; but (2) in not obliging CTs to develop the common law by reference to a State based legislative standard.  There is no doubt that the Charter pays a premium in doing so by way of a measure of complexity, not least because the distinction between (1) and (2) is not a neat one.
This paper argued that by virtue of section 6, 7, 32 and/or the general law, common law (e.g. doctrines, causes of action and remedies) can be tested by reference to section 7(2).  It was argued that the Charter facilitates that outcome independently of (and despite) the Division 4, Part 3 obligation and without a Compatibility Obligation on CTs.  Common law infringement of section 7(2) may result in it being displaced, modified or abrogated.  The main options available to a CT are to source the law to statutory interpretation of the Charter, to develop the common law conformably with both the Charter and Australian common law principles, to leave the matter to Parliament or, where available, to develop Charter specific rules of practice and procedure.   A CT will have to determine at its discretion which of many options, some of which are identified in this paper, it will exercise.  
An important caveat is that, the Charter does not oblige a CT to develop the common law.  That caveat acknowledges Australia’s single common law and restraints on legislative control over its development.  Significantly, the constitutional matrix does not prevent the common law from being subjected to Charter scrutiny; instead, where the common law itself seeks to develop, elements of that matrix come into play and must be negotiated.  Even then, scope remains, however, for rights to influence, inform or be a factor in that development.  In developing the common law, it will be interesting to see if and how a CT reconciles the constitutional matrix with giving effect to legislative policy.   
This paper then changed tack to consider how the common law might accommodate rights particularly in the private sphere.  It argued that common law rules, causes of action and remedies are sufficiently pliable to reflect and absorb rights.  This can occur in the private sphere, just as it can in the public sphere. Impacts in the private sphere can occur through existing common law accommodating right-based considerations or being invigorated and stretched.  Such moderate horizontal effects of rights are comparable to the position under BORA and HRA.  Further, section 7 provides a flexible mechanism to mediate between rights and non-Charter rights.  It can accommodate matters typically relevant to legal relations and claims whether in the public or private sphere.  This paper argued that the Charter should not be approached or understood as an instrument that is about the public or private.  It works with and alongside both spheres.  

It is possibly for reasons to do with the constitutional matrix, the absence of a Compatibility Obligation on CTs and PIs and the (confined) Division 4, Part 3 obligation on CTs that views about the non-application to or limited impact on the common law and/or PIs exist.  The Charter itself may have been overly cautious in not clarifying how it is to apply to and have impacts on the common law and/or PIs.
  Fleshing out the meanings of and relationships between section 6, Part 2, section 32 and Division 4, Part 3 will assist in that clarification.  In doing so, the structure of the Charter in setting out functions (including an enforceable obligation in Part 3) should not, eclipse either the important functions in Part 2 and elsewhere in the Charter or functions capable of generating enforceable obligations.  Undoubtedly, the foregoing considerations may add colour and movement to arguments advanced in this paper.  It is submitted that they are unlikely to refute the core proposition that the Charter applies to and has impacts on, in a material way, the common law and/or PIs.  
Victoria’s Chief Justice has said there is no escaping the Charter.
  That observation is reminiscent of a dictum of Lord Justice Scrutton that there must be no Alsatia.
  Scrutton LJ’s statement is presently apposite given that it was made in a case involving the right of access to Court, private arbitration and a contractual exclusion.  It is unclear if Victoria’s Chief Justice intended to signal, amongst other things, the wide reach the Charter will have.  Her statement echoes the sentiments expressed by Eleanor Roosevelt
 and, in introducing the Charter into Parliament, Victoria’s Attorney-General.
   
What is clear is that there is no escaping the simple and complex features of the Charter’s application to and impacts on the common law and the private sphere.  In its interactions with the common law, a fine line is charted between simplicity and complexity but occasionally, and unavoidably, the Charter ventures on to the complex side of that line.
  That said, the complexity in the interactions between the common law and BORA and HRA appear no less.
 Moreover, the interactions between a rights instrument and legislation also raise complex issues.
  The Charter’s relationship with the common law, including its impacts in the private sphere, will have to be carefully nurtured.  
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� Wilson & Ors v Secretary of State for Trade and Industry [2003] UKHL 40, [182] (Lord Rodger).


� Karl Construction Limited v Palisade Properties Plc [2002] ScotSC 350, [75] (Lord Drummond Young).


� As at 31 March 2008, in force: s 30, Human Rights Act 2004 (ACT) (‘ACT HRA’).  Proposed draft Bills: cl 48, Human Rights Bill 2006 (Cth) (‘Cth HRB’) available at http://www.newmatilda.com.admin/imageLibrary/images/ New Matilda Human Rights Bill FINAL 9 August 2006oTJv4AY442N3.doc; cl 34, Human Rights Bill 2007 (WA) (‘WA HRB’) available at Appendix B to � HYPERLINK "http://www.humanrights.wa.gov.au/final_report.htm" ��http://www.humanrights.wa.gov.au/final_report.htm�.   


� The models on which the Charter is based include (1) Canada’s Charter of Rights and Freedoms 1982 (‘Canadian Charter’), (2) Bill of Rights Act 1990 (NZ) (‘BORA’), (3) Human Rights Act 1998 (UK) (‘HRA’) and (4) South Africa’s Bill of Rights 1996 (‘SABOR’): see Victoria, Parliamentary Debates, Legislative Assembly, 4 May 2006 (Rob Hulls) (‘Second Reading Speech’) 1290-2; Explanatory Memorandum, (Circulation Print) Charter of Human Rights and Responsibilities Bill 2006, Vic, (‘Ex Mem’) 9, 27.  For the purposes of this paper any differences between the Circulation Print and the As Sent Print versions of the Ex Mem are not material.


� E.g. matters to do with common law are not expressly identified in the Charter’s purposes: s 1; in respect of common law which infringes the Charter, there is no express provision.


� E.g. see the discussion on ‘How does the Charter work’ at www.justice.vic.gov.au;


G Williams ‘The Victorian Charter of Human Rights and Responsibilities: Origins and Scope’ [2006] M.U.L.R 880 (‘Williams’). Cf S Evans and C Evans, ‘Legal Redress under the Victorian Charter of Human Rights and Responsibilities’ (2006) 17 PLR 264 (‘Evans and Evans’); Evans and Evans note that the ‘development of the common law and the other actions of courts are not directly addressed by the Charter’ (p 278).  However, they do go on to identify particular or discrete circumstances when conduct by a public authority may engage or make the common law relevant to Charter related matters (pp 275ff).  


� See for example Justice JW Perry, International Human Rights and Domestic Law and Advocacy (2006) (Paper presented at the Human Rights Law Resource Centre, Melbourne, 7 August 2006) (‘Perry’) (On file with author) and the Tasmania Law Reform Institute’s A Charter of Rights for Tasmania, Report No. 10 (October 2007) 80 (‘Tasmania Report’) [4.7.7] but cf [4.7.12] and [5.4]. 


� (a) See s 5 ACT HRA, above n 3 and cl 34(4) WA HRB, above n 3; the respective instruments are directed in terms to legislation and do not bind Courts and Tribunals, as public authorities, in their judicial capacity.  However, they appear to permit the application and impacts in circumstances where the conduct of a public authority engages the common law: s 40B(2) ACT HRA and cl 40(4) WA HRB, seem to contemplate acts and decisions of public authorities being referable to and interacting with common law.  In that limited way, they may require the instrument to apply and have impacts on common law where a public authority is involved. (b) See also cls 5 and 10 Cth HRB, above n 3 which are directed in terms to legislation; although, as cl 53 binds CTs (including in its judicial capacity), subject to potential constitutional constraints: see Part C below, it appears that the common law can in that way be subjected to right-based scrutiny and impacts. (c) Further, the Legislative Standards Act 1992 (Qld) and Human Rights Equal Opportunity and Commission Act 1986 (Cth) do not directly impact on the common law.  (d) In contrast, for a recommendation that Tasmania adopt a model which binds CTs (including in its judicial capacity) and applies in terms to the common law see Tasmania Report, above n 7, [4.7].


� To the extent there is common law which is beyond the legislative competence of Parliament, obviously, it can not be impacted by legislation.  See also P Hettiarachi ‘Some Things Borrowed, Some Things New: An overview of judicial review of legislation under the Victorian Charter of Human Rights and Responsibilities’ (2007) 7 Oxford University Commonwealth Law Journal 61, 74-75 (‘Hettiarachi’).


� Second Reading Speech, above n 4, 1291; P Hettiarachi, ‘Judicial Review and Rights, Proportionality and Deference to Executive Conduct’, (2007) 29(3) Australian Bar Review 223, 230-231 and references cited therein (‘Hettiarachi, Proportionality and Deference’).


� The interaction will illuminate facets of the ‘symbiotic relationship’ between an important and wide reaching statute and the common law; the words in inverted commas were used by Gleeson CJ in Brodie v Singleton Shire Council (2001) CLR 512, [31] in discussing the general relationship between statute and common law.  


� The same observation could be made about statute law.  In Victoria, the Whistleblowers Protection Act 2001 and Freedom of Information Act 1982 are examples of statutes which apply between PI and State.  The Fair Trading Act 1999, Racial and Religious Tolerance Act 2001, Domestic Building Contracts and Tribunals Act 1995, and Wrongs Act 1958 contain provisions which can apply between PIs and/or between PIs and the State.  Examples can  also be found of statutes which declare substantive law, provide for procedure, regulate crime etc.


� First, so much of what is quintessentially public law (e.g. judicial review of executive conduct and the prerogative writs/ remedies) is a development of the common law: M Aronson et al Judicial Review of Executive Action (2004); as the Privy Council stated, ‘judicial review was a judicial invention to secure that decisions are made by the executive or by a public body according to law’: Mercury Energy Ltd v Electricity Corporation of NZ Ltd [1994] 2 NZLR (PC) 385, 388.  Second, while horizontality is a revealing indicator of how and the extent to which the Charter interacts with the common law, it can not and is not determinative of that interaction.  In the highly unlikely event that (1) the Charter does not have impacts on common law in the private sphere or (2) rights are not capable of applying horizontally, the interaction still remains a significant inquiry.  It is a mistake to conflate the common law regulating the private sphere with all of the common law or reason that if rights do not have impacts in the private sphere then they do not have impacts on the common law.  Similarly, it is a mistake to reason from a proposition that rights do not have impacts on the common law to they do not have impacts in the private sphere (e.g. via statute).


� Du Plessis v De Klerk 1996 (5) BCLR 658 (SACC) [159].  


� Du Plessis above n 14, [154].  


� ‘The search for what ought be regarded as public and what ought be private has been a central concern of political philosophy for a thousand years’: Hodge, G.A. ‘Introduction’ in Graeme Hodge (ed) Routledge Encyclopedia of Public Policy, 1- 9 (On file with author).  See also C Harlow ‘“Public” and “Private” Law: Definition without Distinction’, (1980) 43 Modern Law 241.     


� See D Friedman and D Barak-Erez (eds), Human Rights in Private Law (2001) (‘Friedman and Barak-Erez) for analysis and commentary on the horizontal application of human rights instruments and the interaction with common law rules (e.g. tort, contract) in the private sphere.  See also S Bottomley and D Kinley (eds), Commerical Law and Human Rights (2002). 


� In Friedman and Barak-Erez above n 17, see A Barak, ‘Constitutional Human Rights and Private Law’ Ch 2 (‘Barak’); H Beale and N Pittam, ‘The Impact of the Human Rights Act 1998 on English Tort and Contract Law’ Ch 7; L Weinrib and E Weinrib, ‘Constitutional Values and Private Law in Canada’ Ch 3.  See also M Hunt, ‘Human Rights and the Public-Private Distinction’ in G Huscroft and P Rishworth (eds) Litigating Rights (2002) 73 (‘Hunt’); I Leigh, ‘Horizontal Rights, the Human Rights Act and Privacy: Lessons from the Commonwealth’ [1999] 48 ICLQ 57 (‘Leigh’). 


� Examples of recent English case law where rights considerations were raised in the private sphere regulated by the common law include: Buckley v Dalziel [2007] EWHC 1025 (QB) (relevance of right to privacy on defamation claim between disputing neighbours); Sumukan Ltd v The Commonwealth Secretariat [2007] EWCA Civ 243 (relevance of the right to a fair trial on an arbitration contract excluding appeal); Watson v Counsell & Anor [2007] EWHC 246 (Ch) (relevance of right to respect for private and family life on mortgagee’s ability to gain possession of residential property when there are arrears of instalments); Lord Browne of Maddingley v Associated Newspapers Ltd [2007] EWCA Civ 295 (the claimant’s right to privacy was relevant to the balancing exercise in determining whether to grant an injunction to restrain publication).  For examples of the testing of common law rules against human rights standards see text accompanying n 94 to n 99.   


� In Friedman and Barak-Erez above n 17, Chs 14, 15.  See also C Gearty, ‘Tort Law and the Human Rights Act’ in T Campbell et al (eds) Sceptical Essays on Human Rights (2000) Ch 13.


� See Friedman and Barak-Erez, above n 17, Ch 2, Ch 7.


� Friedman and Barak-Erez above n 17, Ch 11.


� Friedman and Barak-Erez above n 17, Ch 13.


� For example, the following is not explored in this paper: (1) application of the Charter and its impacts on prerogative powers, soft law and international law; (2) interaction with the common law either when s 32 is applied to legislation (e.g. a right oriented interpretation given to legislation may have the effect of restricting the scope of otherwise applicable common law) or when a public authority acts and makes decisions compatibly with rights ((e.g. see s 38(2) and below n 143); (3) aspects of the relationship between the common law rules of statutory interpretation and s 32; (4)  the nature, content and extent of right-based obligations and their enforceability: see below n 69 and n 171.


� See above n 4.


� For detailed exploration of horizontality in other jurisdictions: see for example Friedman and Barak-Erez above n 17, Chs 2, 5 and Hunt, above n 18.


� Section 32 of the Canadian Charter applies to the legislatures and governments of Canada and her provinces.  That is an exhaustive statement of the binding application of the Canadian Charter: see Peter Hogg, Constitutional Law of Canada (2004), Ch 31 (‘Hogg’).  In contrast, the Charter is not so restricted in its application: s 6. To that extent the restrictive application of the Canadian Charter to the common law and private sphere is less relevant for Victoria.   


� This is on the basis that the statute represents the will of Parliament, an organ of the State.  Arguably, the common law, being law declared by Courts, also an organ of the State, could amount to governmental action.  


� Re Blainey and Ontario Hockey Association (1986) 26 DLR (4th) 728. Weinrib above n 8.  Hunt, above n 18, 84.   


� For example, the Canadian Charter applies where a police officer exercises a common law power to search an accused person: R v Golden [2001] 3 SCR 679.


� Hogg, above n 27, 772 – 782.  The Canadian position contains significant risks of delivering arbitrary results.  For instance, the Canadian position may require common law rules to be measured, applied and developed differently in similar circumstances, depending on the status of a party and/or the source of law (e.g. say if a common law rule is expressed in legislative form).  For a view about whether that risk is ameliorated, see below n 32.  


� Hogg, above n 27, 772 -782.  This is considered to be sufficiently flexible so as to effectively diminish the effect of the restriction on the Canadian Charter’s impact on the common law in the private sphere; for a view that there is no meaningful distinction between the application to the common law of the Canadian Charter and its values (i.e. either the Canadian Charter applies or it does not) see Butler and Butler, below n 33, [5.18.14]. 


� S 3 BORA; the UK equivalent is s 6 HRA.  See generally A Butler and P Butler, The New Zealand Bill of Rights Act (2005) Ch 5 (‘Butler and Butler’).


� S 5 BORA.  The UK interpretive provision is s 3 HRA.


� Butler and Butler, above n 33, [5.8.10]. 


� A Butler, ‘The New Zealand Bill of Rights and Private Common Law Litigation’ [1991] NZLJ 261 (‘Butler’); Butler and Butler, above n 33, Ch 5; P Rishworth, ‘The Potential of the New Zealand Bill of Rights’ [1990] NZLJ 68. See Hunt and Leigh, above n 18 for the UK position.


� See text accompanying n 31 and Butler and Butler, above n 33, [5.8.14]. 


� See Simpson v Attorney-General [1994] 3 NZLR (CA) (‘Baigent’s Case’); Baigent’s Case was recently affirmed by the NZ Supreme Court in Taunoa and Ors v The Attorney General and Anor [2007] NZSC 70.  Cf Somerville v Scottish Ministers [2007] UKHL 44, [176] (Lord Mance in dissent).  In Baigent’s Case, interpretation of BORA itself generated a cause of action and remedy, akin to a tort of breach of statutory duty: see text accompanying n 171 and n 172.  That is to be contrasted where the common law itself is moulded in response to rights: see below n 40.


� S 3(a) BORA and S 6(3)(b) HRA bind a public authority and include Courts. 


� Butler and Butler, above n  33, [5.8.1, 5.8.10] where they note that under BORA wholly private conduct is left to be controlled by the general law and, in turn, the general law is  subject to BORA because of the s 3 BORA obligation on Courts.  See for a NZ example Hosking v Runting [2005] 1 NZLR 1 (‘Hosking’) where the Court of Appeal developed the common law to create a tort of invasion of privacy.  The Court of Appeal held (by 3:2 majority) that the common law could be developed to recognise a free-standing tort of privacy that protects persons against the publication of private facts in certain prescribed circumstances.  All judges, in determining whether the common law should develop in that way, held that to the extent the tort constituted a limit on free expression, it must satisfy the requirements of s 5 BORA.  Three judges concluded that it was a reasonable limit and the two dissenting judges concluded that it was not.  Tipping J notes at [229] how the rights affirmed in BORA can regulate relationships between citizen and citizen; and for a UK example see Michael Douglas & Zeta-Jones v Hello [2005] EWCA Civ 595), [47 - 53] (‘Hello’) where the Court of Appeal states that it must develop the action for breach of confidence in such a manner to give effect to rights protected by the HRA.  Further examples are set out in the text accompanying n 97 to n 99.  


� See Hosking (privacy) and Hello (breach of confidence), above n 40, where the development of the common law itself was required by BORA and HRA.  See generally Smith v Chief Constable of Police [2008] EWCA Civ 39 [22]-[30] (Sedley LJ), [52]-[[57] (Pill LJ).  


� S 8 was inserted into SABOR in response to doubts raised by an earlier decision of the  Court in Du Plessis, above n 14, about the extent of horizontality and the reach into the private sphere under South Africa’s Interim Constitution which preceded SABOR.  The Interim Constitution bound the ‘legislature and government’ and so the Court held that the extent of horizontality and reach into the private sphere was limited, in a manner similar to the position under the Canadian Charter.  In other words, the Interim Constitution was capable of having horizontal indirect effect; some members of the Court were prepared, however, to accept that some of the rights could have stronger horizontal effects. 


� See generally H Cheadle and D Davis, ‘The Application of the 1996 Constitution in the Private Sphere’ (1997) 13 South African Journal of Human Rights 44-66 (‘Cheadle and Davis’); B Leinus and JR Midgley ‘The Impact of the Constitution on the Law of Delict’ (2002) 19 South African Journal of Human Rights 17-27. 


� On one view, s 6 clarifies that the Charter applies to the particular entities identified therein (as opposed to confining the Charter’s application to those identified).  Given the text, detail and breadth of s 6, however, the confining view appears to be the better one. 


� A function is defined non-exhaustively in s 3(2) to include a power, authority and duty.   


� Many of the Charter’s provisions do not expressly identify a particular entity or entities on which or whom functions are conferred.  For example, s 6(3)(a) does not specifically identify public authorities or Parliament as having functions under Part 2 (e.g. s 7) or Part 3 (e.g. s 32).  Neither s 7(2) nor s 32 explicitly identifies who or which entities are to exercise those functions.  Presumably, that is because the Charter’s purpose and context suggest that CTs and the other entities identified in s 6 can exercise such functions.  Seemingly, the textual failure to identify explicitly the bearer of a function is not intended to signal either that a function is not conferred or that it is not conferred on an entity to which the Charter applies by virtue of s 6.  For instance, in relation to CTs, the function of enforcing the Division 4, Part 3 obligation on a public authority is not expressly conferred on a CT; presumably that is to be implied or, by virtue of the general law, a given.    


� Nothing said here requires conflating functions under the Charter with obligations or, alternatively, requires obligations which may arise under Pt 2 to be made enforceable against any s 6 entity to which the Charter applies; see also n 58 and n 69.  


� The Crown may in its capacity as a s 4 public authority have functions under Division 4 of Part 3; it may be the Crown has functions to perform elsewhere in the Charter, irrespective of whether it is a public authority (e.g. the requirement to interpret legislation in line with s 32 and protect and promote rights by reference to s 7).        


� Victorian Equal Opportunities and Human Rights Commission: Part 4.


�S 38 of the Interpretation of Legislation Act 1984 (Vic).  In fact, that an entity includes a human being and a legal person is expressly noted on the face of the Charter: s 4(b).  See also, s 3 which defines a person as a human being.


� Their relevance for the Charter’s reach into the private sphere is explored in Part D.    


� Hettiarachi, above n 9, 73-75. 


� The Ex Mem above n 4, p 8, cl 7 states that ‘under law’ in s 7 means statute and common law; the Second Reading Speech, above n 4, 1291 is to similar effect.  


� See cl 6(2) of the Draft Charter of Human Rights and Responsibilities in Rights, Responsibilities and Respect, The Report of the Human Rights Consultation Committee (2006) Victoria, 8 (‘Report’) and also p 53 of the Report.  That suggests the Draft Charter was directed primarily towards the Charter scrutiny of legislation.  The requirement for common law limitation of rights to satisfy s 7 was made after the Report was completed. The textual change signals inclusion of the common law more broadly and directly being subjected to Charter scrutiny.  Logically, the textual change diminishes the force of arguments against application of the Charter to common law, confining it only to where public authority conduct engages the common law (see below n 143) or restricting its horizontal impacts to the statutory context (see Part D of this paper).  For the foregoing reasons, in the Report, the Committee did not have to address how the Charter might apply to and have impacts on the common law including in the private sphere regulated at common law.             


� Justice Perry, above n 7, states, correctly in my view, that a State based rights instrument can validly apply to and have impacts on the common law, including in the private sphere.  However, Justice Perry argues that the Charter does not do so; it may be that his presentation given in mid-2006 was prepared prior to the textual change being made to s 7(2); it may be that the textual change is easily overlooked.  Other commentary (e.g. the Tasmania Report, above n 7) does not explore the textual change and what meaning/ impact the words ‘under law’ might have.  It may be that they view s 7/ Part 2 as not containing or generating functions/ obligations, the words ‘under law’ not operating in the way this paper proposes, or (as the Ex Mem, above n 4, 20 hints) Part 3 as containing or generating the only functions/ obligations.  Alternatively, it is possible that the position taken in this paper in relation to the meaning, scope and effects of ‘under law’ is incorrect.


� This is supported for example by (1) s 5 which expressly identifies common law rights as not being abrogated or limited only because it is not included or is partly included; and (2) s 41 which requires the VEOHRC to report annually on the Charter’s interaction with the common law.     


� S 2(1); note, however, s 49 which provides that the Charter does not affect proceedings commenced or concluded before 1 January 2007.  


� The Supreme Court in R v Williams [2007] VSC 2, [48] and Tomasevic v Travaglini and Anor [2007] VSC 337, [70] noted and left open the question of the effect of section 6(2)(b) and the extent to which in cases which the Charter applies, CTs are bound to apply Part 2.  The Court drew that question to Parliament’s attention, but it appears Parliament has left it to the Court to resolve.    Strictly speaking it is not critical to this paper - which argues that Part 2 applies to and has impacts on the common law and contains functions relevant to CTs (e.g. proportionality test, balancing exercise) and PIs - to address that issue or to contend that CTs are bound to apply Part 2.  In arguing that law must be subjected to s 7(2), the arguments advanced in this paper are more consistent than not with a proposition of the type that CTs are bound to apply s 7(2) and that there are other Part 2 functions on CTs.  However, those arguments could probably survive, even if it is held that CTs are not bound to apply Part 2 (e.g. CTs may be empowered or have authority to apply Part 2 generally and/or have obligations in relation to parts of it) or that there are other Part 2 functions on CTs.  Also, the juridical basis for and question of the characterisation of the Part 2 functions on CTs, does not necessarily prevent the rights being given effects across the whole spectrum of the law: see Part D below.  


� Ex mem, above n 4, cl 2, 2.


� See above n 8 and below n 143.


� To an extent, the reference to ‘a person’ in s 7(3) is superfluous because ‘entity’ is defined to include a person.


� Evans and Evans, above n 6, 267; Hettiarachi, above n 9, 77.  Parliament itself has highlighted the role of CTs in relation to s 32 and statutory interpretation: s 6(2)(b).  This is consistent with constitutional norms and traditions.


� A public authority is defined in s 4.     


� See s 4(j) and the accompanying legislative note for example of that administrative capacity.  For an exploration of the meaning of administrative see: Nisselle v Brouwer [2007] VSC 147, [35]-[88].    


� Query whether a judge, magistrate or tribunal member of a CT (i.e. as distinct from a CT itself) acting in a judicial capacity can meet the s 4 definition of public authority; a similar question could be asked in relation to Members of Parliament (i.e. as distinct from Parliament itself in connection with its proceedings).  


� See text accompanying n 33 to n 41.


� Dietrich v The Queen (1992) 177 CLR 292; In Western Australia v Commonwealth (1995) 183 CLR 373, [146] – [147] the joint judgment states that the common law can be understood by reference to its source in judicial reasons for decision and its content as developing from time to time; Lipohar v The Queen (1999) 200 CLR 485, 505 (Gaudron, Gummow and Hayne JJ) where their Honours state ‘The common law…is a body of law created and defined by the courts.’  


� It might have had that consequence if there was nothing else in the Charter which addresses the common law, CTs and PIs.


� This paper does not explore whether there are (outside Div 4, Pt 3) express, or the general law may develop, new rights-based causes of action and remedies enforceable against one of more entities to which the Charter applies (e.g. Parliament, CTs, Crown, PIs, Corporations, public authorities).  The Charter and its history contain indications and contra-indications in relation to that issue which is unlikely to be resolved on an all or nothing basis.  See also text accompanying n 171 and n 172.  See generally: Ashby v White 1703) 1 Smith’s LC (13th ed) 253; 2 Ld.Raym.938; 92 ER 126 (approved in Dietrich, above n 67, [13] (Brennan J); criticised but affirmed in Watkins v Home Secretary [2006] 2 HL 395, 404 and 408 (Lord Bingham)); David v Abdul Cader [1963] 1 WLR 834; Maharaj v Attorney-General of Trinidad and Tobago (No. 2) [1979] AC 385; Baigent’s Case, above n 38; cf Somerville v Scottish Ministers [2007] UKHL 44, [176] (Lord Mance in dissent); Board of College of Seneca Collega v Bhadauria (1981) 2 S.C.R. 181.  As the Charter is a constitutional instrument, designed to endure and be nuanced in its operation, that issue is likely to remain open and be resolved on a case by case basis.  The obligations that may arise need not be of the same nature (e.g. obligation enforceable by own motion, duty of imperfect obligation, judicially enforceable obligation); they need not arise in all cases of infringement (e.g. when a right is destroyed as opposed to limited); they need not be enforceable against all entities to whom the Charter applies (e.g. there may be good reasons why obligations could be enforceable against PIs and not Parliament); and they need not trigger the same remedial consequences (e.g. that damages may be available against one entity does not mean it should be available against another).  In practice, the foregoing may be less relevant to a section 6 entity that is a public authority, in light of the Div 4, Pt 3 obligation and s 44(2)(d), than to other s 6 entities; but see below n 123.       


� Lipohar v The Queen (1999) 200 CLR 485, 505, 509; John Pfeiffer Ltd v Rogerson [2000] (2000) 203 CLR 503, 514 [2], 518 [15].  See generally, Mark Leeming, ‘Common Law within three federations’, (2007) 18 (3) PLR 186, for a comparison of the history and treatment of the common law in Australia, Canada and the USA.    


� Western Australia, above n 67.  To the extent the impediment on federal legislative power is a requirement of the strict separation of powers doctrine constraining the federal Parliament, it raises an interesting and difficult question about the extent to which State Parliaments are equally fettered.  State Parliaments are not subject to the strict doctrine: see below n 75.  Even if State Parliaments had a greater measure of power to control by legislation the development of the common law, that power has practical utility if there was State common law, the development of which could be subjected to control by State legislation.  Given there is a single common law in a federal polity, any greater power a State Parliament has to control the development of the single common law may be academic.


� Gypsy Jokers Motorcycle Club Inc v Commissioner of Police [2008] HCA 4 (7 February 2008), [39] (Gummow, Hayne, Heydon and Kiefel JJ).  Query if the State and Federal Parliaments acting collectively could permit that outcome i.e. if s 51 (xxxvii) Commonwealth Constitution could permit that outcome; or whether s 51, itself being subject to the Commonwealth Constitution, is trumped by imperatives which support the constitutional matrix (e.g. the covering clauses and Ch III) so as to prevent that outcome.


� Lipohar, above n 70, 508 (per Gaudron, Gummow and Hayne JJ) where their Honours confirm that: the common law may be abrogated or amended by the federal Parliament and the Parliament of the States and legislatures of certain Territories.  Laws so made may be repealed and the common law may be revived.  The result may be that the operation of the common law upon a particular subject may vary according to the circumstances of litigation, including the identity of the forum and lex causae” (my emphasis).          


� State Parliaments can legislate to guide the application of the common law (e.g. providing statutory requirements to be met in applying the common law), to change it or to abrogate it.  A classic example is the Interpretation of Legislation Act 1984 which modifies common law rules of statutory interpretation.  For other examples see (1) Crimes Act 1958 (Vic) which abolishes common law offences e.g. s 83B (forgery), s 321F (conspiracy), s 321S (attempt) s 320 or prescribe maximum terms of imprisonment for common law offences (s 320 and Schedule 1); (2) the Sentencing Act 1991 (Vic) s 107 confers a statutory discretion on the Governor in exercising the royal prerogative of mercy; (3) the Wrongs Act 1958 (Vic) Pt IIA substitutes legislative rules for the common law standard of care applicable to occupiers; Pt IIB requires a court to take into account matters specified in s 14G in determining a common law claim in negligence; s 48 requires a court to take into consideration the matters there specified in determining whether a reasonable person would have taken precautions against a risk of harm in a common law action; s 83 requires a court to consider the matters there set out in determining if a public authority has a duty of care of has breached a duty of care in a common law action; (4) an example of a recent legislative reinstatement of a common law rule, previously abrogated by the Court is the Civil Liability Act (2002) (NSW): see Brodie, above n 11.


� An exercise of s 7(2) can be seen as an exercise of judicial power which specifies criteria and is exercisable by reference to legal norms: Sue v Hill (1999) 196 CLR 462, [45] and references there cited.  A classic definition of judicial power involves deciding controversies between subjects, or between sovereign and subject, whether the rights relate to life, liberty or property: Huddart Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330, 357.  It is encouraging that a proportionality based analysis to test legislation against a constitutional standard is considered legitimate, especially in a Commonwealth Constitutional context with its attendant strict separation of powers: Roach v Electoral Commissioner [2007] HCA 43, [85], [92], [102] (Crennan, Gummow and Kirby JJ) Cf [17] (Gleeson CJ); see also Hettiarachi, Proportionality and Deference, above n 10.  Even if s 7(2) could not be characterised as an exercise of judicial power, State Parliaments are free to confer upon State Courts non-judicial powers to an extent that they do not threaten the character of the Courts as bodies that primarily perform judicial functions and do not undermine the court’s capacity to exercise the judicial power of the Commonwealth by diminishing public confidence in them: Kable v DPP of NSW (1996) 189 CLR 51 (HCA).. The doctrine of separation of powers or the stricter version of it that applies at the federal level: R v Kirby; Ex Parte Boilermakers’ Society of Australia (Boilermakers’ Case) (1956) 94 CLR 254 (HCA) does not apply with full force in Victoria: City of Collingwood v Victoria and Another (No. 2) [1994] 1 VR 652, 663 (SC Vic). 


� R v L (1991) 174 CLR 379, [19]; Peters (WA) Ltd v Petersville Ltd (2001) 205 CLR 126, [30] – [33]; Esso Australia Resources Limited v The Commissioner of Taxation [1999] HCA 67 (21 December 1999) [20] – [28] (‘Esso’).  Perhaps parallels could be drawn with the legal effects that ratification of international treaties by the Executive can have on the common law: see below n 84 and Minister for Immigration v Teoh (1995) 183 CLR 273; if conduct of the Executive is a legitimate guide to common law development, it would be remarkable if conduct of the Legislature(s) could be any less.


� Although at the margins, a distinction between an instruction that respects the constitutional matrix and one that does not could be difficult to draw.  Similarly, a division between rights-consistent application of the common law and development of the common law may, at the extremes, be fragile.  In any event, common law rules about the presumption of constitutionality of legislation and s 6, Interpretation of Legislation Act 1984 (Vic) may legitimately massage borderline instructions towards constitutionality.  Indeed, on one view, if a Compatibility Obligation on CTs were included in a statute and its breadth considered constitutionally difficult, it could be read down or crafted to ensure constitutionality.  Similarly, if discrete right-based obligations were found to exist or be developed, they could be read down to ensure constitutionality: see above n 69 and discussion under ‘the first aspect’.   


� Esso, above n 76, [25] – [28].  


� Evans and Evans, above n 6.  If properly sourced federal human rights legislation covered the field within Australia, it could provide sufficient evidence of relevant legislative policy of which the common law may take cognisance.   


� See by way of analogy, although not a perfect one, International Transport GMBH Roth v Home Secretary [2002] EWCA Civ 158 where Laws LJ suggests that common law rules can differ when it detects different type of statutes.  In Roth, the doctrine of implied repeal was the relevant common law rule said to be capable of being applied differently by CTs depending on its classification of legislation (i.e. as constitutional or not).  For present purposes, Roth, is not cited to advocate for the system of classification of statutes or for their differential treatment by the common law, but to illustrate how the common law can of its own accord respond to differing legislative policy and develop different, if not complementary, rules without fragmenting.  For instance, assume England and Wales had no constitutional statutes and Scotland did; the doctrine of implied repeal that applied in England and Wales would differ to that in Scotland in relation to such statutes.  Further, there is nothing to prevent the single common law developing such rules of its own accord in response to or to deal with the different types of legislation/ legislative policy.  While the analogy is not perfect, because (at present) English common law operates in a unitary system, it can be illustrative.   


� It is as if the common law says if factor x (e.g. the Charter) is present in a forum (e.g. Victoria), common law rule x can apply (e.g. common law development can be influenced by rights); if it is not, that rule can not apply and common law rule y applies (e.g. common law development can not be influenced by those rights).  There need not be fragmentation of the common law.    


� Report, above n 44, 59; in preparing the Draft Charter, the Consultation Committee was keen to avoid compelling CTs to develop the common law by reference to State based legislation and risk a constitutional challenge. 


� Dietrich above n 67, [5].  See for a recent example ABC v Doe & Ors [2007] VCC 281 (3 April 2007) (Hampel J).  


� Royal Women’s Hospital v Medical Practitioners Board of Victoria [2006] VSCA 85, [76]; Tomasevic, above n 58, [72] – [74]; Mabo v Queensland (No 2) (1992) 175 CLR 1.  Judges frequently declare the high measure of compatibility between the common law and international/fundamental human rights: e.g. AMS v AIF [1999] HCA 26, [50], [169]; A & Ors v Home Secretary [2004] UKHL 56, [88].  See to similar effect Dietrich, above n 67, 292 (per Brennan J) where his Honour says that the ICCPR is a legitimate influence on the development of the common law.  See also Wainwright v Home Office [2004] 2 AC 406, [31] (per Lord Hoffmann) where his Lordship says ‘The common law is familiar with the notion of underlying values – principles only in the broadest sense - which direct its development.’    


� ABC, above n 83, [104]; a tort of privacy had been the subject of common law development in Australia without the impetus of a domestic human rights instrument. Indeed the absence of an obligation on the Victorian Court to act and make decisions compatibly with rights (e.g. in developing the common law) was irrelevant to the result in the ABC case, above n 83, which as it turns out, provided greater protection for privacy.  In contrast, the presence of such an obligation under the HRA did not deliver a result which was as favourable to privacy in Hello, above n 40; OBG Ltd and Ors v Allan and Ors [2007] UKHL 21, [118] (Lord Hoffmann).


� See Arthur J S Hall v Simons [2002] 1 AC 615 where neither HRA nor ECHR were expressed by their Lordships to be influential in the decision to abrogate the common law rule preserving advocate’s immunity from suit (Contra D’Orta-Ekenaike v Victoria Legal Aid (2005) 214 ALR 92). See to similar effect Chamberlains v Lai [2006] NZSC 70, [94] where BORA was taken into consideration for the limited purpose and as a factor in supporting the conclusion that discarding the common law rule was a step open for the Court to take and not one that should be left to Parliament.


� Cf the approach taken under the Canadian Charter to common law in the private sphere.  


� See text accompanying n 81.   


� Butler, above n 36, 265.


� See above n 17 to 23.  


� Generally, statute law (e.g. s 7) enjoys priority over inconsistent common law: Leichardt Municipal Council v Montgomery [2007] HCA 6, [54].  Whether or not such common law is abrogated or merely displaced (and possibly revived on statutory repeal) will depend on the particular common law rule, the statute and all the circumstances: Vector Ltd v Transpower New Zealand Ltd [1999] 3 NZLR 646, 664.  S 5 contemplates common law rights may be abrogated; the ‘less dramatic’ consequences of displacement or modification are likely to available to a CT.       


� T C Hartley, The Foundations of European Community Law (1994) 155; P Craig and G de Burca EU Law (1998) 350; Hettiarachi, Proportionality and Deference, above n 10, 230 - 232.


� The High Court of Australia has modified the common law in a variety of contexts where the common law has failed to meet legislative and other standards. E.g. Lange, below n 160; Esso , above n 76; Brodie above n 11.  See also FE Johns, ‘Human Rights in the High Court of Australia 1976 -2003’ (2005) FedLR 287, especially 325-328.    


� See Lesbian and Equality Project v Minister for Home Affairs [2005] ZACC 8 and Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC).  The South African Court has held that if a common law provision is inconsistent with SABOR, then it will be displaced, modified or abrogated.  For instance, the Court abolished the common law crime of sodomy for being inconsistent with SABOR.


� R v Daviault [1994] 3 SCR 63.  See also R v Swain [1991] 1 SCR 933 and R v Stone [1999] 2 SCR 290.   


� Tweed v Parades Commission for Northern Ireland [2006] UKHL 53.


� Chamberlains, above n 86, [94].  


� Hello, above n 40, [53]. 


� Wilson v White & Ors [2005] NZCA 82.  The Court abandoned the rule which was then applicable in NZ based on the majority judgment in Harman v Home Office [1983] AC 280.  It is possible that the Victorian decision in British American Tobacco Australia Services Ltd v Cowell [2003] VSCA 43 which follows the majority judgment in Harman may have to be reconsidered in light of s 14.   


� Cf Legislation found to be outside section 7(2) may be curable by a rights compatible interpretation pursuant to section 32 but its validity is expressly preserved: s 32(3).   


� Du Plessis above n 14, [52] where Kentridge AJ identifies a difficulty in declaring that a common law rule is invalid: If a statute, including one embodying a private law rule, is struck down, the previous common law (or earlier statute law) is presumably restored.  But what would result from holding a rule of the common law to be unconstitutional? What would follow is that the relevant common law would require to be reformulated.  For examples of reformulating the common law see above n 94 to n 100; for Australian examples see above n 93.


� For instance, option 4 could be exercised in combination with option 3 e.g. a CT may signal that a Charter specific rule is to take effect from a specified date, unless Parliament implements a solution earlier: Fourie, above n 94.  Or a CT may order more robust forms of relief such as suspending the date from when its finding is to take effect, while taking care not to prejudice either the parties before it or persons in like circumstances: Re Manitoba Language Rights [1985] 1 S.C.R. 721; see below n 111.


� To the extent analogies with the s 36 declaratory remedy (and any other curial remedies available in respect of legislation) are apt, by parity of reasoning, the Charter can be said to support a similar approach in relation to common law which infringes the Charter.  Unlike legislation, however, the common law is the domain of CTs and may provide greater flexibility and freedom to CTs in responding to the infringement. 


� Although, if a CT signals to the Parliament that such reform is desirable, Parliament may consider legislating to implement the reform.  This way even if the desired reform did not represent the position under Australian common law, it would not matter because the reform would have a legislative basis.  In effect, this could amount to codification of a ‘Charter driven’ common law.  This provides another way forward to develop State driven solutions and reforms in the context of a single common law.


� See text accompanying n 84 and below n 160.


� Cf s 25 of the Supreme Court Act 1986 which expressly authorises the Court to make rules; the rules may be disallowed by Parliament: s 27.  Other CTs are authorised in similar ways: s 78, County Court Act 1958 (Vic); Magistrates’ Court Act 1989 (Vic) and s 157, Victorian Civil and Administrative Tribunal Act 1998 (Vic).  Generally, the rules must be made by a committee of judges or tribunal members.  It may be that a judge or member hearing a particular Charter related case may have to refer the matter to the committee; alternatively, the rules may have to establish a process to permit alteration as and when necessary to give effect to the Charter.  See for example Order 23, Chapter II of the Rules of Supreme Court (S.R. No 121/127) which provide for procedures with respect to Charter related referrals to the Supreme Court.    


� Charter related rules have been made: see above n 106.  On one view, the obligation to develop right-compatible rules of practice and procedure could be an example of a CT acting in its administrative capacity and so be within the Div 4, Pt 3 obligation on CTs.


� In effect, a Charter specific rule of procedure or practice represents codification of a Charter specific (and therefore de facto Victorian) common law.  While the Charter specific rule is developed by using common law methods, the legal validity of the rule is ultimately referable to statute and so unlikely to offend the single common law, restraints on judicial exercise of legislative power or any High Court of Australia sensibility about the same.


� G Samuel, ‘Public and Private Law: A Private Lawyer’s Response’, [1983] 46 Modern Law Review 562; see above n 1, where Lord Rodger notes the impact on civil procedure.


� See for example ‘Search Orders’ Supreme Court of Victoria Practice Note No 2 of 2006 (21 August 2006) and ‘Freezing Orders’ Supreme Court of Victoria Practice Note No 3 of 2006 (21 August 2006).  


� This mirrors the treatment of legislation which can not be cured by a s 32 interpretation and where a declaration is issued to that effect: s 36.  There are differences.  The infringing legislation remains valid.  However, if infringing common law is abrogated, there could be a gap in the law, until Parliament addresses the matter.  Procedurally, there are safeguards because the Charter requires notice to be given to the Attorney-General when Charter related matters are litigated in the Superior Courts (s 35) and for an annual report commenting on the interaction with the common law to be tabled in Parliament (Part 4).  In some cases, the Court may have to confront making its rulings prospective, an issue that is not familiar to the common law.  Indications are that the Courts - in Canada: Manitoba , above n 102; NZ: Chamberlains, above n 86,  [95], [129 – 148]; South Africa: Fourie 2006 above n 94; and the UK: In re Spectrum Plus Ltd (in liq) [2005] 2 AC 680 (HL) - are moving in that direction.  A conceptual basis for, at least partially, addressing the difficult temporal issues surrounding prospective orders can be found in Richard Tur, ‘Time and Law’ (2002) 22 OJLS 463 and Alan Rodger, ‘Reflections on Retrospectivity’ (2005) 121 LQR 57.  In Australia, High Court of Australia authority – Ha v State of New South Wales (1997) 189 CLR 465, 503-504 - appears to be to the contrary.  To the extent the Australian position is referable to restraints emanating from the Commonwealth Constitution they may not apply with full force to Victoria: see above n 75.         


� See for example Chamberlains, above n 86.  See generally Hettiarachi, Proportionality and Deference, above n 10, 238-239.


� Hunt, above n 18, 73.


� Hunt, above n 18, 73.


� Samuel, above n 109, 558 – 560.


� A Grear, ‘Theorising the Rainbow? The Puzzle of the Public-Private Divide’ (2003) 9 Res Publica 169 - 94.


� Michael Taggart, The Province of Administrative Law Determined? In Michael Taggart (ed) The Province of Administrative Law (1997) 1, 4-5.  


� Harlow, above n 16; Peter Cane, Accountability and the Public/Private Distinction in N Bamforth and P Leyland (eds) Public Law in a Multi-Layered Constitution (2003) Ch 10.


� The meanings of public and private depend on the purpose for which they are employed, on their context, and on the historical period in which they are used.  Even when intended to serve as descriptive terms of classification, they carry historical and ideological baggage: see H Steiner and P Alston International Human Rights in Context (2000) 211 – 220.  Notwithstanding that, for the purposes of this paper the language of public/ private and vertical/ horizontal can be used as convenient shorthand.  It is not intended that the use of such terminology or assumptions underlying them should prevent the application of rights in legal relations or claims between PIs, whether at common law or under statute.


� D Chalmers et al (eds), European Union Law (2006), 365 – 370. 


� Hunt, above n 18, 83-84.


� Pursuant to s 7(2), s 32 and/or s 38 of the Charter, even a public authority which is not a CT and which determines a PI’s claims must have regard to rights, whether in interpreting legislation, applying the common law or exercising discretion: X v Y [2004] EWCA Civ 662 (‘XvY’). That is particularly valuable in disputes between PIs because - even if the rights per se are not enforceable between PIs whether as a statutory cause of action/ remedy or under the general law - a public authority must have regard to rights in applying the law and resolving the dispute.  This is referred by to as ‘public authority horizontality’ by Leigh, above n 18, 77-78 and has parallels with the ‘State Action’ doctrine in the USA: see below n 163.


� It is argued that compliance with s 7(2) or s 32 can arise directly as a result of the terms of those sections and separate from or independently of Div 4, Pt 3.  While it is a nice question about whether ss 7 and 32 apply to a section 6 entity that is a public authority by their own force or, indirectly, through the Div 4, Pt 3 framework, the practical outcomes for a public authority are unlikely to be significant.  But in circumstances where a public authority is exempt from a Div 4, Pt 3 obligation (e.g. where it engages in conduct of a private nature: s 38(3) or is exempted under regulations) that question could become relevant e.g. if as a s 6 entity it has to comply with ss 7(2) and s 32.  


� The terms of Div 4, Pt 3, or anything else in the Charter, do not prevent legal challenges based on obligations elsewhere in the Charter or under the general law.  Indeed, having turned its mind to foreclosing legal challenges in particular circumstances (e.g. s 36(5)), Parliament has not done so more generally.  By way of contrast, see Pt 3 WA HRB, above n 3, which expressly confines breaches and causes of action as set out therein.


� Whether such considerations are relevant to proceedings against public authorities that may be permitted outside of Div 4, Pt 3 (e.g. where a s 6 entity destroys a right contrary to s 7(3)), need not be explored presently; see above n 69 and n 123.  Also, nothing said here should be taken to support the view that s 39(3) captures all forms of monetary relief (e.g. aggravated and punitive damages, equitable compensation) or denies damages as a matter of discretion; s 39(3) applies in terms to an entitlement to damages only.  Similarly, whether such considerations are (less) relevant in respect of obligations elsewhere in the Charter or when proceeding against other s 6 entities, need not be explored and are not instrumental to the arguments made in this paper.


� For instance, s 39(4) suggests that damages are available for breaches of Charter related obligations actionable outside s 39.  


� See text accompanying n 140 to n 150.   


� J Bakan, Just Words: Constitutional Rights and Social Wrongs (1997) 47; JR Stoner, Common Law and Liberal Theory (1992).


� H Lessard, ‘The Idea of Private’ (1986) Dalhousie Law Review 107; Cheadle and Davis, above n 43, 44 – 46.


� See generally Peter Cane, Tort Law and Economic Interests (1996); Michael Taggart (ed), The Province of Administrative Law (1997), especially Ch 1; K D Ewing and C A Gearty, The Struggle for Civil Liberties: Political Freedom and the Rule of Law in Britain, 1914- 1945 (2000), Ch 1; K D Ewing, ‘The Unbalanced Constitution’, in Tom Campbell et al (eds) Sceptical Essays on Human Rights (2001), Ch 6; Cheadle and Davis, above n 43, 44 - 46.


� See for example the comments of the President of the NSW Court of Appeal, The Hon K Mason, ‘The Intent of legislators: How judges discern it and what they do if they find it’, (2006) Australian Bar Review 253, 258 where his Honour notes how ‘History is littered with prolonged rearguard battle by judges reluctant to understand or accept ground-breaking legislation’ and cites the response to the Statute of Frauds and business records provisions of the Evidence Acts as examples.  His Honour also notes how statutes can take judges (and presumably the legal profession) outside of their common law comfort zone (p 259).  


� For instance, when applying the section 7 balancing exercise, values relevant to law regulating the private sphere could be given weight. See text accompanying n 157 to n 165.  


� Harlow, above n 16, 256.  


� Harlow, above n 16, 257.


� Dietrich, above n 67; Dunne v CanWest TV Works Ltd [2005] NZAR 577, [43]; Constantine v Imperial Hotels Ltd [1944] 1 KB 693, 697.


� Cheadle and Davis, above n 43, 45, note the argument made by others.  Ironically until late in the 20th century, legal rights and obligations in the private sphere were largely the product of the common law and the paradigm of judge made law; the writings of Hale and Maitland, suggest that Parliament was not, on the whole, in the past, concerned to regulate the private sphere:  W J V Windeyer, Lectures on Legal History (2nd edition, The Law Book Company, Australia, 1957) 94.  Dicey himself acknowledged as critical to the rule of law the role played by the judiciary in developing the legal rights of individuals: A V Dicey, An Introduction to the Study of the Law of the Constitution The (8th edition, 1959), 195-198.  See to similar effect Australian Capital Television Pty Ltd v Commonwealth (No 2) (1992) 177 CLR 106, 136 where Mason CJ states that those who shaped the Commonwealth Constitution accepted ‘in accordance with prevailing English thinking, that the citizen’s rights were best left to the protection of the common law in association with the doctrine of parliamentary supremacy.’  Obviously, both common law and statute has and can play a role in regulating the private sphere; they are not competing sources of law regulating the private sphere but can function co-operatively.


� Hogg, above n 27.  
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