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Australia’s compliance with the ICESCR
Fact Sheet: Immigration Law, Policy and Practice
The rights of asylum seekers, migrants and refugees in Australia are not sufficiently protected to ensure compliance with the International Covenant on Economic, Social and Cultural Rights [ICESCR].  

Mandatory Detention of Asylum Seekers

Since 1992, successive Australian Governments have maintained a policy of indefinite mandatory detention of asylum seekers who arrive in Australia without a valid visa.  

While the current Australian Government has announced welcome changes to Australia’s asylum seeker policy, they have maintained the central pillar of mandatory immigration detention.  The Migration Act 1958 (Cth) (Migration Act) has not yet been amended and continues to provide for mandatory immigration detention.  Further, the current Australian Government has signalled its intention to maintain a policy of mandatory detention of all unauthorised arrivals for ‘for management of health, identity and security risks to the community’, and the law allows for mandatory detention for an indeterminate period of time. 

Conditions in Immigration Detention

Despite the Government’s promise that immigration detention will only be used as a last resort, it remains – in law and practice – the first resort for irregular asylum seeker arrivals.  In September 2008, the number of immigration detainees was 281 people, 198 of whom were being held in immigration detention centres. 

The fact of detention, particularly detention in remote locations, makes the provision of basic health services more difficult.  The Australian Human Rights Commission has also consistently noted that the prolonged and indefinite detention of asylum seekers, who are kept in a state of uncertainty as to when they will be released or indeed whether they will be allowed to stay in Australia, has a detrimental effect on the mental health of detainees.
  
Of particular concern is the fact that the Australian Government has recently re-opened immigration detention centres on Christmas Island, including a new detention centre that ‘looks and feels like a high‑security prison’.
  Christmas Island is situated 2,600 kilometres off the coast of Perth, Western Australia and is extremely remote and inaccessible.  

Protection of Children and Families
While some recent reforms to Australia’s immigration policy are significant and positive, refugee and asylum seeker children and families remain inadequately protected.  In particular, the non‑detention of children is not legislatively guaranteed and children are still being held in closed detention facilities and on Christmas Island.
  The system of detaining children in immigration detention is fundamentally inconsistent with the Convention on the Rights of the Child.

Under Australia’s immigration laws and policies, it is common for refugee families to be separated.  This may occur where there are moves to deport a non-citizen family member, a family member is denied the ability to bring family members to Australia, or entry is denied to an individual seeking to join family members already residing in Australia.  There are also requirements for all family members migrating to Australia to pass strict health criteria, which allows for immigration decisions to be based on discriminatory grounds, such as disability.

Access to Services and Work for Asylum Seekers in the Community

The Australian Government has made some important reforms to improve the services provided to persons seeking asylum, such as abolishing temporary protection visas for refugees.
 
However further reforms are needed to ensure that all asylum seekers receive adequate nutrition and healthcare while their immigration status is waiting to be resolved.  Many asylum seekers still cannot access work, welfare benefits or public healthcare if they are on bridging visas.
 Bridging visas come with a range of conditions and restrictions, depending on the class of visa granted, and may include discriminatory restrictions on work rights, social security rights and health care.  
Bridging visa holders who are not allowed to work will also be ineligible for healthcare entitlements, leaving them without the support of Australia’s public health system.  If asylum seekers are prohibited from working under the terms of a bridging visa, they will also be unable to do voluntary work or to study (save in proven cases of severe financial hardship, where a bridging visa holder may seek permission to work).

The Australian Human Rights Commission has stated that the restrictions on work and study themselves can have a negative impact on the physical and social well-being of asylum seekers, including anxiety, depression, mental health issues and family breakdown.

Migrants on 457 Visas

The Temporary Business (Long Stay) — Standard Business Sponsorship 457 Visa (457 visa) regime in Australia allows employers to sponsor overseas workers to work in Australia for a period of between three months and four years.  

The Australian Council of Trade Unions and many community groups have repeatedly raised concerns over the failure of the former Australian Government to adequately protect workers on 457 visas from exploitation, including through forced or indentured labour.
  The United States Department of State has also found that Australia should devote more resources to the issue of labour trafficking, particularly in relation to the 457 visa regime.
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