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Australia’s compliance with the ICCPR:
Counter-Terrorism Measures
There are insufficient safeguards in Australia’s counter-terrorism laws to ensure compliance with the ICCPR.  Since the events of 11 September 2001, the Australian Government has introduced more than 40 pieces of ‘anti‑terrorism’ legislation.
  In the absence of a federal charter of rights, these laws have not been adequately assessed against, or counterbalanced by, human rights.  
Solitary Confinement and Incommunicado Detention

Provisions that permit or enable prolonged solitary confinement and incommunicado detention — including orders that may prohibit and prevent a detainee from contacting anyone at any time while in custody — raise serious concerns under the prohibition against torture and ill-treatment.  Increased powers provided to the Australian Security Intelligence Organisation (ASIO) enable a person to be held in detention for questioning without charge for renewable periods of seven days.
  
Preventative Detention and Control Orders
Many aspects of Australia’s counter-terrorism measures raise serious concerns in relation to Article 9 of the ICCPR, in particular the regimes relating to preventative detention and control orders.  Under the preventative detention regime, an individual can be held for up to 14 days on the basis of information that has been virtually untested, with limited contact with the outside world and no ability to appeal or challenge their detention.  Of particular concern is the fact that such orders are often administrative in nature and not the result of any court ruling.
Conditions of Detention of Remand Prisoners
The type, length, conditions and effects of the detention of a number of individuals charged with various offences under Australia’s counter-terrorism laws raise serious issues with Australia’s obligations under the ICCPR.  Of particular concern are the restrictiveness and austerity of the conditions of detention of terrorist accused, the reversed burden of proof in bail applications and the very limited circumstances in which bail can be granted.  
No Federal Offence of Torture
Despite public commitments by the Commonwealth Attorney-General to introduce legislation, there remains no comprehensive prohibition against torture at a federal level.  Further, Australian law contains a number of exceptions permitting evidence obtained contrary to that prohibition to be used in a proceeding, which is contrary to the absolute prohibition against torture.  
Failure to Investigate Allegations of Torture
The Australian Government has refused to thoroughly investigate serious allegations of the torture of Australian citizens, including Mamdouh Habib and David Hicks.  The Australian Government has adopted this position notwithstanding substantial evidence that, at least in the case of Mr Habib, Australian officials were consulted about Mr Habib’s treatment by authorities after his arrest in Pakistan and his proposed rendition to Egypt by the United States.

Impact of Counter Terrorism Laws
Many aspects of Australia’s counter-terrorism measures impact disproportionately and detrimentally on Australia’s Muslim and Arab population.  Following the events of 11 September 2001, anti-Muslim and anti‑Arab prejudice has increased and these communities have reported ‘a substantial increase in fear, a growing sense of alienation from the wider community and an increasing distrust of authority’.
  The operation of many of Australia’s counter terrorism laws also have other consequences, including:
· police ‘stop and search’ powers are overly broad and inadequately regulated, resulting in alleged victimisation of groups such as Indigenous Australians, Muslims and African migrants; and
· the overly broad definitions of ‘terrorist acts’ and ‘terrorist organisations’ have had particular impacts on Australia’s Arab and Muslim populations.  For example, to date, 19 organisations have been listed as ‘terrorist organisations’, with all but one of those organisations being self-identified Islamic organisations.
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Endnotes

� A comprehensive list of the ‘legislative suite’ can be found at Australian Government, Australian Laws to Combat Terrorism (2006), available at � HYPERLINK "http://www.nationalsecurity.gov.au/agd/www/nationalsecurity.nsf/AllDocs/�826190776D49EA90CA256FAB001BA5EA?OpenDocument" ��http://www.nationalsecurity.gov.au/agd/www/nationalsecurity.nsf/AllDocs/�826190776D49EA90CA256FAB001BA5EA?OpenDocument�.  


� � HYPERLINK "http://www.comlaw.gov.au/ComLaw/Legislation/Act1.nsf/0/F7504B11A3AAB8C2CA256F72001090F9/$file/0772003.pdf" ��Australian Security Intelligence Organisation Amendment (Terrorism) Act 2003 (Cth) s 34HC�.  


� Jason Dowling, ‘Turning a Blind Eye to Torture‘, The Age (Melbourne), 8 August 2008, available at � HYPERLINK "http://www.theage.com.au/opinion/turning-a-blind-eye-to-torture-20080807-3rq3.html?skin=text-only" ��http://www.theage.com.au/opinion/turning-a-blind-eye-to-torture-20080807-3rq3.html?skin=text-only�.


� Human Rights and Equal Opportunity Commission, Isma — Listen: National Consultations on Eliminating Prejudice against Arab and Muslim Australians (2004), 4.
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