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Australia’s compliance with the ICESCR
Fact Sheet: Equality and Non-Discrimination
The right to non-discrimination is protected in a piecemeal way in Australia, and equal opportunity and anti‑discrimination laws do not cover all of the grounds of discrimination prohibited in Article 2 of the ICESCR.  Australian laws also fail to adequately address the issues of substantive equality, systemic and compounded discrimination, and provide for numerous exceptions and exemptions that are inconsistent with the ICESCR.  As a result, there are a number of communities and groups that do not enjoy ICESCR rights on an equal basis in Australia.  

Indigenous Peoples

A significant gap exists between Indigenous and non-Indigenous Australians relating to, among other things, standards of living and health, rates of employment, the right of self‑determination, the administration of justice, land rights, and access to adequate housing and education.  In particular, the Northern Territory intervention introduced broad measures impacting on Indigenous Australians.  These measures have been described as ‘punitive and racist’,
 but are exempt from the application of federal and territory anti-discrimination legislation.  For further information see the Fact Sheet on Indigenous Australians.

Racial Discrimination
Many aspects of Australia’s law, policy and practice raise concerns with respect to the right to freedom from discrimination on the basis of race.  In 2007, the former Australian Government made a number of statements about the Sudanese community and its inability to integrate into mainstream Australian society,
 which had a significant impact on that community.  

Women
The Sex Discrimination Act 1984 (Cth) fails to provide the legislative framework necessary to address direct or systemic discrimination and promote substantive equality for women.  In general, the Act is limited in the fields of activity that it covers and the types of conduct to which it applies.
  Further, many activities and organisations are exempt from the Act. As a result, women continue to be significantly disadvantaged in relation to the realisation of many of the rights contained in the ICESCR, including in relation to issues such as the lack of representation of women in both the public and private sectors, the widespread issue of violence against women, the continuing pay gap that exists between women and men, and the absence of a national paid maternity leave scheme.  For further information see the Women’s Rights Fact Sheet.  
Religious Discrimination and Vilification
Federal legislation does not prohibit discrimination or vilification on the ground of religion.  However, all states and territories, except New South Wales and South Australia, make religious discrimination unlawful.
 This gap is particularly problematic given that approximately half of Australia’s Muslim population lives in New South Wales.
  In 2004, the then Human Rights and Equal Opportunity Commission released a report, entitled Isma — Listen, which found that the majority of respondents had experienced some form of harassment and prejudice because of their religion.
  In addition, Muslim women experience significantly higher levels of discrimination due to being easily identified as Muslim by their dress.
  Recent reports also indicate that Islamic groups have been discriminated against when they have sought approval to construct Islamic schools.  Australia’s counter-terrorism measures have had a particular impact on the Muslim and Arab population.

People with Disability and Mental Illness

The Disability Discrimination Act 1992 (Cth) provides protection from discrimination and harassment for people with disabilities in areas of employment, education, and the provision of goods and services.
  Recent proposed amendments to the Act also seek to provide a broader definition of what amounts to discrimination on the basis of disability.  However, it does not provide any protection from vilification. Tasmania is the only state in Australia that provides protection from vilification for people with disability.
  For further information see the Fact Sheet on People with Disability and Mental Illness.
Homelessness and Social Status

Discrimination against people who are experiencing homelessness is currently widespread in all Australian jurisdictions.
  Research shows that discrimination is a major causal factor of homelessness and can systematically exclude people from access to goods, services, the justice system, health care, housing and employment.
  Despite this, it remains lawful to discriminate against people on the basis of their housing status in all Australian jurisdictions.  For further information see the Fact Sheet on Homelessness.
Sexual Orientation and Gender Identity Discrimination 

The current Australian Government has introduced a number of laws expanding the rights of same-sex couples in relation to financial and work-related benefits and entitlements.  While these laws are to be commended there are a number of areas where Australia fails to provide gay, lesbian, bisexual, transgender and intersex people with their rights under the ICESCR.  While most states and territories prohibit direct and indirect discrimination on the grounds of sexual orientation and gender identity,
 there is no federal law which covers these areas.  Furthermore, in 2004, the former Australian Government amended the Marriage Act 1961 (Cth) specifically to exclude the recognition of same-sex couples marriage.
  The current Australian Government, which was in opposition at the time, supported the substance of the legislation and, since taking office, has indicated that it does not intend to remove the exclusion or introduce the option of civil unions.
  For further information see the Fact Sheet on Sexuality and Gender Identity.
Asylum Seekers

Australia's immigration law, policy and practice continue to raises serious concerns in relation to discrimination against persons on the basis of their national origin and their status as a refugee.  The current Australian Government has proposed some welcome reforms to Australia's immigration policy, but has not incorporated these reforms into Australian migration legislation.  Even supposing the changes are implemented, 'unauthorised arrivals' are still detained for health checks that authorised arrivals are not required to undergo.  Further, many asylum seekers still cannot access education, work, welfare benefits or healthcare if they are on bridging visas.
 The Australian Government has indicated that it intends to reform this, but to date there has been no concrete policy change.  For further information see the Fact Sheet on Asylum Seekers.

Exemptions and Exceptions
There remains significant problems with the breadth of exceptions and exemptions in discrimination laws.  Tribunals in several Australian jurisdictions have recently affirmed that United States of America companies operating in Australia can discriminate in defence related employment against nationals of countries considered by the United States Government to be terrorist countries.
  In addition to such ad hoc judicially sanctioned exemptions, there are also many permanent statutory exemptions from anti-discrimination laws which permit discrimination.
  Such exemptions entrench stereotypes and perpetuate structural barriers to equality.
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�  Isma — Listen consultation participants reported numerous incidents of women in hijabs being spat at, of objects being thrown at them from passing cars and of their hijabs being forcibly removed.  


� Disability Discrimination Act 1992 (Cth) ss 35–40.


� Anti-Discrimination Act 1998 (Tas) s 19.  New South Wales provides protection against vilification on the basis of HIV/AIDS status: Anti-Discrimination Act 1977 (NSW) s 49ZXB(1).  


� See, eg, research conducted by the Homeless Persons’ Legal Clinic, Public Interest Clearing House, Submission to the Human Rights Committee, Homelessness and Human Rights in Victoria (2005).


� World Health Organization, Health and Freedom from Discrimination: WHO’s Contribution to the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (2001) [3.2].  


� All states and territories have prohibited discrimination on grounds of sexual orientation, though in New South Wales this is limited to homosexuality.  All states and territories have prohibited discrimination on grounds of gender identity.  


� See Marriage Amendment Act 2004 (Cth).


� Commonwealth, Parliamentary Debates, House of Representatives, 24 June 2004, 314 460 (Nicola Roxon, Shadow Attorney-General).


� Department of Immigration and Citizenship, ‘Fact Sheet 62 – Assistance for Asylum Seekers in Australia’ (2008), available at http://www.immi.gov.au/media/fact-sheets/62assistance.htm.


� Countries include: Afghanistan, Belarus, Burma, China, Cyprus, Cuba, Haiti, Iran, Iraq, Lebanon, North Korea, Sri Lanka, Sudan, Venezuela, Vietnam, Yemen and Zimbabwe.


� For example, the Sex Discrimination Act 1992 (Cth) contains exemptions for sporting activities (s 42), religious bodies and religious educational institutions (ss 37 and 38), charities and voluntary bodies (ss 36 and 39), partnerships (s17), accommodation (ss30(f) and 34) and combat duties, among other things.  
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