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Australia’s compliance with the ICCPR:
Extra-Territorial Application
Significant issues arise with respect to Australia’s extra-territorial obligations under the ICCPR.

Death Penalty Issues
Australia continues to take a narrow view of the application of the ICCPR and the Second Optional Protocol.  Australia only acknowledges its express obligation not to execute anyone within its territorial jurisdiction.  It does not acknowledge the implied obligation (identified by the Human Rights Committee)
 to ensure that Australia exposes no person to the real risk of execution for any offence. 
Australian police officers cooperate and share information with the law enforcement agencies of countries which retain the death penalty.  They do so notwithstanding Australia’s obligation, under the ICCPR and the Second Optional Protocol, to ensure that no one is exposed to the death penalty.  On this basis, Australian Federal Police officers were able to assist Indonesian police in the identification, arrest and investigation of nine Australians who have subsequently been convicted of drug-trafficking in Bali, three of whom have been sentenced to death.

It is Australia’s position that Australian agents acting abroad (on territory over which they exercise no control) are not required to comply with the ICCPR.  They are only required to comply with Australian domestic legislation that has extraterritorial application.  

The only relevant domestic legislation governing police cooperation in these circumstances is the Mutual Assistance in Criminal Matters Act 1987 (Cth).  This legislation does not apply to all forms of police cooperation.  For instance, it distinguishes between pre- and post-charge situations.  Prior to a suspect being charged, Australian Federal Police agents are not required to obtain a guarantee that the subject of the investigation – or anyone else implicated in the course of the investigation – will not be executed.
  
The legislation also authorises post-charge assistance in death penalty cases with ministerial approval.  After charges are laid, the Attorney-General has the power to authorize continued police-to-police cooperation in death penalty cases.  Such authorisation has been granted in cases in Indonesia, Malaysia and Tonga.  
As a matter of policy, Australian police officers working on death penalty cases abroad may cooperate as long as four conditions are met:

· all criminal charges are laid by foreign police;

· the accused is not an Australian citizen;

· the accused has not been removed from Australian territory or jurisdiction; and

· the accused is an adult.

This policy limits Australia’s obligations under the ICCPR and Second Optional Protocol by linking them to Australian territory and making them dependent on the citizenship and age of the subject.  It fails to acknowledge the implied obligation to ensure that Australia exposes no person to the real risk of execution for any offence. 
Extradition

In extradition cases, an Australian court cannot review the sufficiency of a foreign guarantee in death penalty cases.
  All that is required is that a guarantee be sought and provided.  With respect to mutual legal assistance, a foreign government can provide ‘cogent advice not amounting to a death penalty undertaking but making it clear that there is no reason to expect that the death penalty would be carried out’,
 which falls short of a guarantee.  The Minister also has an overriding discretion to extradite an individual.

Transnational Corporations Operating Abroad
Allegations of harassment, intimidation and bribery continue to be made against Australian corporations operating abroad, particularly mining companies.  Many Australian corporations operate in areas where there is permissive or no regulation or where host governments lack the will or capacity to monitor corporate conduct or to enforce standards in their jurisdictions.  Despite this, there is no clear framework governing the human rights obligations of Australian corporations operating abroad.  Efforts to legislate to ensure that Australian companies do not breach international human rights standards abroad have been abandoned.  Australia has failed to take steps to ensure corporate accountability for activities carried on outside Australian territory.  
TABLE OF CROSS-REFERENCES
	Issue
	Relevant Articles 
of ICCPR
	References to Issue in NGO Submissions

	Death Penalty Issues
	2 and Second 
Optional Protocol
	FREDA Submission Part F.2
NSW CCL Submission Parts 3.1 and 14.3

	Extradition
	2 and Second 
Optional Protocol
	FREDA Submission Part F.2
NSW CCL Submission Parts 3.1 and 14.3

	Transnational Corporations
	2
	FREDA Submission Part B.4


Endnotes

� Judge v Canada (2003) UN Doc CCPR/C/78/D/829/1998; and ARJ v Australia (1997) UN Doc CCPR/C/60/D/692/1996.


� Rush v Commissioner of Police [2006] FCA 12.


� Mutual Assistance in Criminal Matters Act 1987 (Cth) s 8(1B).


� McCrea v Minister for Customs & Justice [2004] FCA 1273 (North J).


� Confidential departmental submission to the Attorney-General, Bali bombings – Australian involvement in criminal investigation and prosecution (15 November 2002), [31].


� Extradition Act 1988 (Cth) s.22(3)(f). See also: McCrea v Minister for Customs & Justice [2004] FCA 1273, [22].
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