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Australia’s compliance with the ICESCR
Fact Sheet: Protection of Families
Current Australian laws and policies do not adequately protect the right to family, raising concerns in regards to Australia's obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR).
Paid Parental Leave
Australia remains one of only two OECD countries in the world not to have introduced a national paid maternity leave scheme.  The current workplace relations system requires women to negotiate paid maternity leave with their employers.  In September 2008, the Productivity Commission released its Draft Report commissioned by the current Federal Government, which recommended the introduction of a taxpayer-funded scheme that would provide for a total of 18 weeks paid maternity leave, to be paid at the adult minimum wage.
  

The Productivity Commission stated that the proposed parental leave scheme would have the advantages of increasing child and maternal health and wellbeing, stimulating female lifetime employment rates, increasing retention rates for business and promoting work/life balance. Clearly a paid parental scheme has great value in achieving broader social objectives such as gender equity in the home and the workplace.
The final report was delivered to the government in February 2009 but at time of writing has not yet been made public.
  The government is currently considering whether to implement the proposed parental leave scheme in the 2009 Federal Budget, in light of the economic downturn. 
Family Separations

The Family Law Act 1975 (Cth) now places a greater emphasis on the role of both parents in the life of a child and contains a presumption that 'equal shared parental responsibility' is in the best interests of the child. The presumption does not apply if there are reasonable grounds to believe that family violence or child abuse is involved.
  

While there are some legislative safeguards for cases involving family violence or abuse,
 concern remains that the emphasis on 'the benefit to the child of having a meaningful relationship with both of their parents’ may directly conflict with and override the provisions that are intended to recognise the need to protect children from family violence and abuse'.  A further concern is that the provisions requiring the consideration of equal shared time arrangements prioritise parents’ claims to equality and diminish the principle that the best interests of the child are paramount in deciding a child’s living arrangements.  
Immigration

The Australian Government has made some important reforms to enhance the family rights of asylum seekers, including the removal of temporary protection visas.  However, discrimination on the basis of health and disability still occurs in Migration decisions. All family members migrating to Australia must pass strict health criteria.
  Most permanent visas require all members of the family unit to undergo health examinations and satisfy the health requirement, regardless of whether that family unit member is a visa applicant and/or intends to join the visa applicant in Australia.  Thus 'where one member of the family fails any of the public interest criteria, the entire family unit fails'.
  This law allows for lawful discrimination on the basis of health and disability.
Section 501 of the Migration Act 1958 (Cth) entitles the Minister to refuse or cancel a visa, including a permanent residency visa, on character grounds.  There are numerous cases where this has resulted in the separation of families, including families with children.

Same-Sex Couples and their Families

There is no federal law in Australia which prohibits discrimination on the basis of sexual orientation.  Further, the Australian Government passed legislation in 2004 to ensure that the marriage of same-sex couples could not be recognised under Australian law.
  Adoption by same-sex couples is permitted only in the ACT and Western Australia. Tasmania permits adoption by a same-sex stepparent, and New South Wales permits individual adoption by a lesbian, gay, bisexual or transgender person.

There is not currently equal access to in vitro fertilisation (IVF) and Assisted Reproductive Technology (ART) in Australia. As the laws are state-based, there is no uniform position across Australia.  All states and territories other than South Australia and Victoria currently allow lesbian couples access to IVF and ART, although access in Victoria will be effective from January 2010.
  Only the ACT and Western Australia allow access to IVF by surrogates of gay male couples,
 while Victoria will allow it from January 2010.

Parents with Intellectual Disabilities

The lack of appropriate parenting support services in Australia has contributed to a disproportionate number of parents with intellectual disability having their children removed by child-protection services.
  There is a tendency for workers to favour removing the child of a parent with intellectual disability rather than instituting early-intervention measures and providing services to support the adult’s parenting capacity.

Prisons
The majority of female prisoners in Australia are mothers of dependent children, who are most likely to be under the age of 12.
  Approximately 5 per cent of all Australian children and 20 per cent of Indigenous children have experienced the incarceration of one of their parents.
  Children who have parents in prison are more likely to have emotional, social and behavioural problems, as well as health problems and difficulties at school.

Protocols and policies for arresting and incarcerating parents with dependent children are minimal and inconsistent between jurisdictions.
  For example, in Victoria the Police have no guidelines or policies that cover the apprehension, arrest, charging or detention of primary carers with dependent children.
 Victorian bail laws do not refer to the needs of dependent children, and there are no court, police, prisons or human services guidelines or policies in place regarding who takes responsibility for children when a mother is unable to obtain bail.
 

Pregnant women need to be provided with pre- and post-natal care within prison contexts.  Further, shackling of women during birth must be prohibited, as it endangers the health of the mother and the baby.
  Community organisation ‘Sisters Inside’ report at least one known case of a woman in Queensland giving birth in shackles.
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