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Australia’s compliance with the ICCPR:
Immigration Law, Policy and Practice
Australia’s law, policy and practice with respect to immigration and asylum seekers raises serious concerns under the ICCPR.  
Mandatory Detention of Asylum Seekers
Since 1992, successive Australian Governments have maintained a policy of indefinite mandatory detention of asylum seekers.  This regime is manifestly arbitrary in that: there is no consideration of the particular circumstances of each detainee’s case; detention is not demonstrated or evidenced to be the least invasive means of achieving the government’s policy objectives; and substantive judicial review of the lawfulness of detention is non-existent or inadequate.  
While the current Australian Government has announced changes to Australia’s asylum seeker policy, they have maintained the central pillar of mandatory immigration detention.  The Migration Act 1958 (Cth) (Migration Act) has not yet been amended and continues to provide for mandatory immigration detention.  As a result, the Migration Act continues to provide, for example, that a stateless asylum seeker who cannot be removed from Australia despite cooperating with authorities may be kept in immigration detention for the rest of their life.

Children in Immigration Detention

While recent reforms to Australia’s immigration policy are significant and positive, refugee and asylum seeker children and families remain inadequately protected.  In particular, the non‑detention of children is not legislatively guaranteed and children are still being held in closed detention facilities and on Christmas Island.
  The system of detaining children in immigration detention is fundamentally inconsistent with the Convention on the Rights of the Child.

Conditions in Immigration Detention

Aspects of immigration detention raise serious concerns relevant to the prohibition against torture and ill‑treatment, including the prolonged and indeterminate period of detention, detainees’ lack of access to legal advice and information, overcrowding, separation of families, deleterious mental health effects and lack of access to adequate health care.

Of particular concern is the fact that the Australian Government has recently re-opened immigration detention centres on Christmas Island, including a new detention centre that ‘looks and feels like a high‑security prison’.

Refoulement, Expulsion and Extradition
The fundamental principle of non-return to face torture or death has not yet been enacted in Australian domestic law.  For example, the Migration Act does not prohibit the return of a non‑citizen to a place where that person would be at risk of torture or ill-treatment.  This is of particular concern given that the Australian Government has repeatedly disclaimed any responsibility for the subsequent torture or cruel treatment of persons who are removed and that there is substantial evidence that asylum-seekers who have been returned by Australia to their country of origin have been tortured and even killed.

Deportation of Long-Term Permanent Australian Residents
Pursuant to section 501 of the Migration Act, the Minister for Immigration may remove from Australia people who do not meet the ‘character test’, including long-term permanent residents.  In 2006, a Commonwealth Ombudsman’s investigation into the cancellation of long-term permanent residents’ visas under section 501 identified significant errors, omissions and inaccuracies in the application of the test.

Expulsion of Foreign Nationals
Under section 16 of the Migration Act, a foreign visitor to Australia can have their visa cancelled if they are assessed by the Australian Security Intelligence Organisation (ASIO) to be a risk to Australian national security.  ASIO conducts security assessments in private and does not disclose reasons for, or information considered in making, a security assessment.  Further, an independent merits review of an adverse security assessment by ASIO is not available to visa holders.

Lack of Available Remedies
The former Australian Government implemented a consistent and sustained policy over a number of years to drastically scale back the remedies available to detained persons and to minimise the scope of judicial and other review available in relation to administrative decisions made under the Migration Act.  In addition, practices relating to the excision of land from Australia’s migration zone and limited avenues of review for individuals with adverse security assessments also raise concerns.  

Protection of the Family
Under Australia’s immigration laws and policies, it is common for refugee families to be separated.  This may occur where there are moves to deport a non-citizen family member, a family member is denied the ability to bring family members to Australia, or entry is denied to an individual seeking to join family members already residing in Australia.  There are requirements for all family members migrating to Australia to pass strict health criteria.
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Endnotes

� See Al-Kateb v Godwin (2004) 219 CLR 562.


� Australian Human Rights Commission, 2008 Immigration Detention Report: Summary of Observations following Visits to Australia’s Immigration Detention Facilities (2008), available at � HYPERLINK "http://www.hreoc.gov.au/human_rights/immigration/idc2008.html" ��http://www.hreoc.gov.au/human_rights/immigration/idc2008.html�.


� Human Rights and Equal Opportunity Commission, Summary of Observations following the Inspection of Mainland Immigration Detention Facilities 2007 (2007), 9, available at �HYPERLINK "http://www.humanrights.gov.au/human_rights/immigration/ldc2007.html"��http://www.humanrights.gov.au/�human_rights/immigration/ldc2007.html�.


� Australian Human Rights Commission, 2008 Immigration Detention Report: Summary of Observations following Visits to Australia’s Immigration Detention Facilities (2008), available at � HYPERLINK "http://www.hreoc.gov.au/human_rights/immigration/idc2008.html" ��http://www.hreoc.gov.au/human_rights/immigration/idc2008.html�.


� A Chinese man deported from Australia earlier this year has claimed that he was interrogated and tortured immediately on his return to China: see ABC Radio, ‘Chinese Deportee Claims Torture’, AM, 29 June 2007, available at � HYPERLINK "http://www.abc.net.au/am/content/2007/s1965335.htm" ��http://www.abc.net.au/am/content/2007/s1965335.htm�.


� The health criteria are found in Migration Regulations 1994 (Cth) sch 4, cl 40.
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