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Australia’s compliance with the ICESCR
Fact Sheet: Legal Protection of Human Rights in Australia
Human rights in Australia are not sufficiently protected to ensure compliance with the International Covenant on Economic, Social and Cultural Rights.  
Lack of Legal or Constitutional Protection

Australia remains the only developed democracy without legal or constitutional protection of basic human rights at a national level.  Successive Australian governments have failed to provide clear and effective protection of many of the individual rights contained in both the ICESCR and the International Covenant on Civil and Political Rights.  
In its previous Concluding Observations, the Committee on Economic, Social and Cultural Rights strongly recommended that Australia incorporate the Covenant in its domestic legislation.
  Similar concerns about the lack of legislative protection of basic human rights in Australia have also been expressed by the Human Rights Committee,
 the Committee against Torture
 and the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering Terrorism.

Lack of Effective Remedies

Because there has been no comprehensive incorporation of ICESCR rights into Australian domestic law, there are no competent judicial, administrative or legislative authorities to remedy any breaches of Covenant rights.  While there are remedies for some violations in limited circumstances, such as in the area of anti‑discrimination, there is no general mechanism for the adjudication and remedy of human rights breaches.

Although the Australian Human Rights Commission is responsible for monitoring Australia’s compliance with international human rights treaty obligations, it has limited jurisdiction over the Covenant rights and, in any event, its findings are not legally binding.
  
National Human Rights Consultation

On 10 December 2008, the Commonwealth Attorney-General announced a broad-ranging consultation on whether and how human rights could be better protected in Australia.  The national consultation process is being conducted by an independent Consultation Committee appointed by the Attorney-General.  
Public submissions to the Consultation Committee are due by 15 June 2009.  The Committee has been asked to submit a report to the Australian Government by 31 August 2009 which sets out the means by which the Government can improve the protection and promotion of human rights, the costs and benefits (both social and economic) of the various options, and their level of community support.
  
While the terms of reference for the consultation are broad, they explicitly rule out the option of a constitutional ‘bill of rights’ on the grounds that the Australian Government wishes to preserve parliamentary sovereignty.  Of concern in relation to Covenant rights is that the consultation’s terms of reference do not make any specific reference to the question of whether — and if so how — economic, social and cultural rights should be protected.  Further, regardless of the outcome of the consultation, the Australian Government has not yet committed to any further legislative measures to protect human rights.
  

Optional Protocol to ICESCR

Australia is currently not a party to the Optional Protocol to the ICESCR.  Particularly in light of the lack of available remedies in Australia’s domestic laws for breaches of ESC rights, adoption of the Optional Protocol would provide victims with an important avenue for redress where their ESC rights may have been breached.
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