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What does the right to humane treatment when deprived of liberty mean?

All persons deprived of liberty must be treated with humanity and dignity.  This right is related to the right to freedom from torture and other cruel treatment.
According to the right, persons detained by the government must be held in conditions that conform with certain standards and do not impair the dignity of the detained person.  For example:

· An accused person who is detained or a person detained without charge must be segregated from persons who have been convicted of offences, except where reasonably necessary.

· An accused person who is detained or a person detained without charge must be treated in a way that is appropriate for a person who has not been convicted.

· Detainees must not be subject to any deprivations of rights or freedoms that are not a necessary consequence of the deprivation of liberty itself.  Any restraints on liberty must be the minimum necessary for the lawful purpose.
Enjoyment of the right is not subject on the material resources available to the government.  Therefore, the government and authorities should take positive steps to guarantee the right, regardless of resource constraints.
The right applies to all forms of detention by the government, not just in the context of law enforcement.  As such, it also includes immigration detention.
Breaches of the right have been found where, for example, a detainee is denied adequate bedding, food, exercise or medical attention; is exposed to unsanitary food/water and/or living conditions; physical abuse; extended periods of isolation; overcrowding; lack of educational opportunities, work or reading materials; and physical, psychological and verbal abuse.
Do Australia’s laws adequately protect the right to humane treatment when deprived of liberty?

Many of Australia’s laws and practices raise significant concerns under the right to humane treatment while deprived of liberty.  These include:
· poor conditions and detainee treatment in immigration detention centres; 
· the practice of imprisoning children under the age of 18 in adult correctional facilities; 
· counter-terrorism laws which allows for incommunicado detention and prolonged solitary confinement; and 
· barriers to access of healthcare, including mental healthcare, by prisoners.
	Case Study:  Prisons
An Indigenous juvenile with an intellectual disability was detained in an adult correctional facility.  He was stripped and kept under constant lighting in solitary confinement.  The Human Rights Committee found that his treatment was in breach of the right to humane treatment when deprived of liberty.


	Case Study:  Mental Health Facility
A man detained in a maximum security mental health hospital was placed in seclusion where he repeatedly soiled himself.  Staff declined to clean up the faeces and urine, claiming that he would simply make the same mess again and any intervention was therefore pointless.  Advocates were able to successfully argue that this treatment breached the man’s right not to be treated in an inhuman and degrading way.


Where can I get more information on human rights?
· Human Rights Law Resource Centre: www.hrlrc.org.au
· Australian Human Rights Commission (formerly the Human Rights and Equal Opportunity Commission): www.humanrights.gov.au
· National Human Rights Consultation: www.humanrightsconsultation.gov.au
www.hrlrc.org.au


[image: image1.png]