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Australia’s compliance with the ICESCR
Fact Sheet: Same-sex couples and their families
The rights of same-sex couples and their families in Australia are not sufficiently protected to ensure compliance with the International Covenant on Economic, Social and Cultural Rights [ICESCR].  

While recent government reforms have addressed discrimination faced by same-sex couples and their families under many laws, the reform falls short of introducing a broad anti-discrimination prohibition and areas of concern remain. 
Discrimination on the Basis of Sexual Orientation and Gender Identity
While most state and territory governments have amended their anti-discrimination legislation to prohibit direct and indirect discrimination on the grounds of sexual orientation and gender identity,
 there is still no federal law specifically prohibiting discrimination on the basis of sexual orientation.  Indeed, in 2004, the federal Marriage Act 1961 (Cth) was amended by the former Australian Government specifically to exclude same-sex marriage.
  The current Australian Government, which was in opposition at the time, supported the substance of the legislation.

In 2007, the Human Rights and Equal Opportunity Commission released a report identifying 58 federal laws that discriminate against same-sex couples and their children in relation to financial and work-related benefits and entitlements.
 In March 2008, an ‘audit’ by the current Australian Government revealed that approximately 100 laws discriminate against same-sex couples.

Recently the Australian Government has commenced reforms to address discrimination by amending Commonwealth laws to include same-sex relationships in the definitions of ‘de facto partner’, ‘child’, ‘parent, ‘couple’ and ‘family’.
 The reforms amend 84 Commonwealth laws to eliminate discrimination against same‑sex couples and their children in a wide range of areas, including social security, taxation, Medicare, veterans’ affairs, workers’ compensation, educational assistance, superannuation, family law and child support.
  The reforms also affect labour laws that restrict same-sex couples from applying for carers' leave, compassionate leave and parental leave.

Social Security

As of 1 July 2009, same-sex de facto couples will be assessed as a couple and receive the same rates of social security and family assistance payments as opposite-sex de facto couples.  These laws will also allow for the recognition of children of same-sex couples.
  
While changes promoting social security equality for same-sex couples are welcome, the amendments have been criticised for not allowing a longer period to phase-in the changes and failing to include mechanisms to ease their burden which have been adopted for other changes to social security law.

Same-Sex Couples and their Families 
As of 1 July 2009, most children born or adopted by same-sex couples will be recognised as the children of both same-sex parents for the purposes of the family law and child support. These changes mean that most children will have both their same-sex parents legally recognised for all family law purposes, including property and parenting disputes. 

Same-sex de facto couples will have access to the family law system upon relationship breakdown. For separated same-sex parents of children born through assisted conception procedures, approved surrogacy procedures or adopted children, the same child support rules will apply. These parents will also be recognised as legal parents in family law disputes relating to their children.

Despite these improvements, the right of same-sex couples to have their families protected and assisted continues to be infringed.  Australian federal law prohibits formal recognition of the relationship between same-sex couples through marriage or civil unions.  Adoption by same-sex couples is permitted only in the ACT and Western Australia.  Tasmania permits adoption by a same-sex step parent, and New South Wales permits individual adoption by a lesbian, gay, bisexual or transgender person. 
Laws across all Australian jurisdictions should prohibit discrimination on the basis of sexual orientation, gender identity and sex identity and must ensure that same-sex couples are not discriminated against in adoption and marriage.
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Endnotes
� 	All states and territories have prohibited discrimination on grounds of sexual orientation, though in NSW this is limited to homosexuality.  All states and territories have prohibited discrimination on grounds of gender identity.  


� 	The Marriage Amendment Act 2004 (Cth) introduced a definition of ‘marriage’ into s 5 of the Marriage Act 1961 (Cth) that limited marriage to a ‘union between a man and a woman to the exclusion of all others’.  It also introduced s 88EA into the Marriage Act to ensure that same-sex marriages legally performed and recognised in other countries could not be recognised in Australia.


� 	Commonwealth of Australia, Parliamentary Debates, House of Representatives, 24 June 2004, 314460 (Nicola Roxon, Shadow Attorney-General).


� 	Human Rights and Equal Opportunity Commission, Same-Sex: Same Entitlements — National Inquiry into Discrimination against People in Same-Sex Relationships (2007).


� 	Patricia Karvelas, ‘100 Laws Ignore Same-Sex Couples’, The Australian (Sydney), 1 March 2008 available at � HYPERLINK "http://www.theaustralian.news.com.au/story/0,25197,23300057-5013871,00.html" ��http://www.theaustralian.news.com.au/story/0,25197,23300057-5013871,00.html�.


�	Same-Sex Relationships (Equal Treatment in Commonwealth Laws Superannuation) Bill 2008, Same-Sex Relationships (Equal Treatment in Commonwealth Laws General Law Reform) Bill 2008, The Family Law Amendment (De Facto Financial Matters and Other Measures) Act 2008.


� 	Gay and Lesbian Rights Lobby, Overview of the Same-Sex Reforms, available at http://glrl.org.au/index.php/Rights/Relationships/Overview-of-the-Same-Sex-Reforms. 


�	 Michael Perry, ‘Australia to remove almost 100 anti-gay laws’, Reuters, 29 April 2008, available at � HYPERLINK "http://www.reuters.com/article/worldNews/idUSSYD7968020080430" �http://www.reuters.com/article/worldNews/idUSSYD7968020080430�. 
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