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Australia’s compliance with the ICESCR
Fact Sheet: Right to Social Security
Current Australian laws and policies do not adequately protect the right to social security, raising concerns in regards to Australia's obligations under the International Covenant on Economic, Social and Cultural Rights. 
Availability of Social Security Payments

Social security payments should be provided to all people who experience a loss of income beyond their control.  However, Australian courts have interpreted social security as ‘no more than a gratuity, to payment of which a person can have no rights enforceable at law’,
 meaning that social security benefits are not prioritised as a human right at Australian law.  
As a result, not all people in Australia who require social security are able to access it.  Such people include newly arrived migrants, people unable to provide adequate proof of identity and people unable to satisfy 'mutual obligation' requirements, all of which have a particularly adverse impact on marginalised and disadvantaged people.
All necessary legislative and administrative steps must be taken to ensure that social security payments are available to persons in need.
Adequacy of Social Security Payments
Social security payments in Australia are indexed around or below the Henderson Poverty line, which in many cases is insufficient to guarantee an adequate standard of living.  In September 2007 "Newstart," the base unemployment benefit, was paying $212.15 per week to single unemployed adults, 43 per cent below below the Henderson Poverty Line; and the maximum welfare payment for a couple with three children was 11 percent below the Henderson Poverty Line. 
 
The inadequacy of social security payments detrimentally impacts vulnerable groups of the community. The aged pension is currently inadequate to support the needs of older Australians, a recent Senate Committee describing the full pension payment as ‘insufficient to maintain a basic, decent standard of living’.
 The single parent allowance in Australia is also inadequate, with the risk of poverty for single parents being around 70 per cent.
 Young people are also at a high risk of poverty as current student "Youth Allowance" payments are also inadequate.
Conditionality of Social Security Payments: Welfare to Work

In Australia, the provision of social security is conditional on meeting certain ‘mutual obligation’ requirements.  Those experiencing significant labour market barriers, such as homeless people, single parents, people with disability, people with a drug or alcohol disorder and women escaping domestic violence, are not excused from the mutual obligation requirements.  These people are more likely than others to fail to comply with their obligations and, as a result, to breach their agreements.  
Recent amendments to social security laws, which will come into effect on 1 July 2009, will provide greater flexibility around the administering of penalties for failure to comply with the mutual obligation requirements.  While these reforms are welcome, social security payments should be available to all people who experience a loss of income beyond their control or who require income support to ensure realisation of their human right to an adequate standard of living.

Indigenous Australians

The Northern Territory Intervention introduces a regime of compulsory income quarantining by requiring 50 percent of income support and 100 percent of advances and lump sum payments to be diverted to an ‘income management account’.  Money in an income management account can only be spent on ‘priority needs’, such as food, clothing, household items, household utilities, childcare and development, education and training and is prohibited from being spent on items such as alcohol, tobacco, gambling and pornography.  Welfare payments are linked directly to children’s school attendance.  
Income quarantining in the Northern Territory applies to people receiving social security entitlements on the basis of their residence in a Prescribed Area, regardless of whether the person has responsibility for children.  Income quarantining is mandatory and non‑discretionary in respect of the persons subjected to it and there are limited opportunities for review.  
Income quarantining that is applied on a racially discriminatory basis should be immediately prohibited.
Immigration and Social Security
Despite the Committee’s previous Concluding Observations, newly arrived migrants to Australia must still, generally, wait for two years before being able to access any social security payments.
   People serving the waiting period can only access a safety net payment if they are in financial hardship and have 'suffered a substantial change in circumstances beyond their control' after they have arrived in Australia.

Asylum seekers continue to have no right to access Australia's mainstream social security system.  Asylum seekers on Bridging Visas cannot access social security at all. An asylum seeker who arrives in Australia on a valid visa and has applied for a protection visa more than six months ago may be eligible for some financial assistance.  There are also some special categories of asylum seekers, such as unaccompanied minors, who are eligible.  In addition, Asylum Seeker Assistance Scheme
 payments are at a level significantly below the Henderson Poverty Line.  Asylum seekers, however, cease to be elibible for ASAS when they are seeking judicial review or ministerial intervention in relation to their protection visa.
Australia must ensure that newly arrived migrants and asylum seekers are not left in severe hardship and that they have access to social security payments, as well as other benefits such as Medicare, higher education funding schemes and other social assistance.

Same-Sex Couples
As of 1 July 2009, same-sex de facto couples will be assessed as a couple and receive the same rates of social security and family assistance payments as opposite-sex de facto couples.  These laws will also allow for the recognition of children of same-sex couples.  
While changes promoting equality for same-sex couples are welcome, the amendments have been criticised for not allowing a longer period to phase-in the changes and failing to include mechanisms to ease their burden which have been adopted for other changes to social security law.
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Endnotes
� See, eg, National Insurance Co of New Zealand Ltd v Espagne (1961) 105 CLR 569; contra, Green v Daniels (1977) 13 ALR 1.


� See generally, Melbourne Institute of Applied Economic and Social Research, Poverty Lines: Australia (September Quarter, 2007).


� Senate Standing Committee on Community Affairs, A decent quality of life: Inquiry into the cost of living pressures on older Australians’ (March 2008), xi, available at http://www.aph.gov.au/Senate/Committee/clac_ctte/older_austs_living_costs/report/report.pdf.


� OECD, ‘Country Note: Australia’, Gowing Unequal?: Income Distribution and Poverty in OECD Countries (2008), 2, available at http://www.oecd.org/dataoecd/44/47/41525263.pdf.


� See Centrelink, Recently Moved to Australia? A Guide to your Options and Our Services (2007). Exempted are people that come to Australia through the Offshore Refugee and Humanitarian Program.


� See, eg, Social Security Act 1991 (Cth) s739A(7).


� This Scheme is funded by the Department of Immigration and Citizenship and administered by the Australian Red Cross.
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