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Australia’s compliance with the ICESCR
Fact Sheet: Work Rights

Current Australian laws and policies do not adequately protect the work rights, raising concerns in regards to Australia's obligations under the International Covenant on Economic, Social and Cultural Rights [ICESCR].
Australia's industrial relations laws have undergone significant change over the past 5 years, culminating in the recently created Fair Work Act 2009 (Cth). The Fair Work Act establishes a new industrial relations system in which individual statutory contracts are phased out and unfair dismissal rights and minimum standards of employment are strengthened.
  The current Australian Government is to be commended for its commitment to reforming Australia's regressive industrial relations laws.  However, the proposed new system does not ensure full realisation of the right to strike, freedom of association and the right to work.
Freedom of Association

Collective bargaining and the expansion of unions' rights of entry are at the heart of the recent legislative changes made by the current Australian Government.  While such change is welcome and to be commended, the new system still imposes unreasonable limits on freedom of association by:

· limiting the content of collective agreements to 'permitted matters'; 
· failing to protect industrial action in support of 'pattern bargaining', matters that are not 'permitted' and multiple business agreements;
· failing to ensure an employee's right to automatic representation by their union in individual discussions and negotiations; 
· stopping industrial action in a range of circumstances; and 
· imposing significant penalties for 'unprotected' industrial action, including fines of up to $22,000 for an individual.  
Australian Building and Construction Commission

In addition to Work Choices, the former Australian Government also introduced the Building and Construction Industry Improvement Act 2005 (Cth) which severely limits the freedom of association of building and construction industry workers and exposes their unions to steep penalties, including imprisonment, for conducting union business.  Under the Act, the Australian Building and Construction Commission has broad and unfettered discretionary power to investigate potential contraventions and compel the giving of evidence.  These powers are not subject to judicial approval or review and, in that sense, are broader than the investigatory powers of the Australian Secret Intelligence Organisation.
  A person may be imprisoned for six months for failing to produce documents or give information to the Commission and there is no privilege against self-incrimination or a public interest exception to compliance. The Commission and the Act are currently being reviewed by the Australian Government.  However, the Government has committed to retaining the Commission until January 2010.  
Right to Strike
The right to strike is not protected by Australian law and is denied to workers in many situations.  As discussed above, the Fair Work Act fails to protect industrial action in support of 'pattern bargaining', matters that are not 'permitted' and multiple business agreements.  Further, in order to facilitate a strike, the Fair Work Act requires that at least 50 per cent of employees vote in the ballot and that more than 50 per cent of those employees vote in favour of taking industrial action.  Such restrictions unduly complicate and restrict the strike process, particularly for employees of large organisations. 
Underemployment

A range of community groups confront significant barriers to workforce participation, including Indigenous people, asylum seekers, migrants and persons with disabilities. For example, in 2003 the unemployment rate of people with a disability was almost twice that of people without a disability, and the labour force participation rate was 60% for people with a disability compared to 90% for people without a disability.
  Women with disabilities are particularly disadvantaged in this regard, with lower pay and employment rates than males with similar disabilities.
  

Welfare to Work 
'Welfare to Work' changes to social security were introduced in mid 2006 to encourage increased workforce participation.  They include new eligibility rules for income support payments, more places in employment services, changes to participation rules and a new compliance system.  The policy can result in a person being deemed ineligible for any means of social support if they do not accept paid work, even where it may be inappropriate or result in significant disruption to family and private life.  Welfare to Work has resulted in both a reduction in social security income for some of the most vulnerable and marginalised members of Australian society, and the threat of no means of support whatsoever if paid work is not accepted.       

Stolen Wages

Indigenous Australians have not been adequately compensated for ‘Stolen Wages’, being the wages of many Indigenous workers whose paid labour was controlled by governments for much of the 19th and 20th centuries.  No coordinated response to Indigenous stolen wages has been initiated by the Australian Government.  
Trafficking of Women into Sexual Servitude

The current focus on a criminal justice response to the trafficking of women into sexual servitude provides no recognition of the rights of trafficked persons, including as workers.  Sex workers are ineligible to apply for temporary work visas, and generally enter Australia on short-term travel visas and in many cases are illegal non-citizens.
  A visa system was introduced in 2004 to enable the Minister of Immigration to grant a visa to trafficking victims.  However, this visa is only available if the Minister is satisfied that they have played a ‘significant’ role in the criminal justice process and/or they are ‘in danger’ if they return to their country of origin.
  The visa system contributes to the vulnerability of trafficking victims, and fails to acknowledge their exploitation as an abuse within the workplace.
Prison Working Conditions

Prisoners are not fairly remunerated for their work and are often penalised through loss of other opportunities or privileges for refusing to undertake paid work.  Further, prisoners are not provided with adequate opportunities to acquire vocational skills to assist them to find post-release employment, and are not equally protected in relation to workplace injury as compared with other workers.
Pay Equity and Working Conditions for Women

While substantial gains have been made over past decades to reduce the pay gap between men and women, women continue to receive lower wages than men in Australia.  Women earn on average 18.4 per cent less than men;
 and are almost twice as likely to be underemployed than men.
  
Women are significantly under-represented at managerial levels in business, reflecting a lack of family-friendly working policies and conditions, such as paid maternity leave (discussed below).  In 2006, women held just 12 per cent of executive manager positions.
 In addition to dealing with structural inequalities, a recent report by the Australian Human Rights Commission into the equality of women in the workplace has found that one in five women are subject to sexual harassment in the workplace.
  

Paid Maternity Leave
Australia remains one of only two OECD countries in the world not to have introduced a national paid maternity leave scheme.  The current workplace relations system requires women to negotiate paid maternity leave with their employers.  In September 2008, the Productivity Commission released its Draft Report commissioned by the current Federal Government, which recommended the introduction of a taxpayer-funded scheme that would provide for a total of 18 weeks paid maternity leave, to be paid at the adult minimum wage.
  The final report was delivered to the government in February 2009 but at time of writing has not yet been made public.
  The government is currently considering whether to implement the proposed parental leave scheme in the 2009 Federal Budget, in light of the economic downturn.
  
Job Security

The unfair dismissal provisions in the Fair Work Act improve on the very poor protection afforded to workers under Work Choices, but still fail to fully protect the right to just and favourable conditions at work.  Under the Fair Work Act, employees will only be eligible for protection if they earn above $100,000 and have been employed for at least 12 months (if their employer has fewer than 15 employees) or 6 months (if their employer has 15 or more employees).  The Government has also indicated that it will implement a Small Business Fair Dismissal Code.  If a business with less than 15 employees follows the Code then the dismissal will not be unfair.   Of particular concern is that the current draft Code removes procedural fairness and scrutiny of dismissals for poor performance or serious misconduct.   These restrictions may cause significant disadvantage to vulnerable employees and their realisation of their work rights under the ICESCR.
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