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Fact sheet:

Human Rights and Gay, Lesbian, Bisexual, Transgender and Intersex Communities
Human rights provide a powerful point of reference for identifying and addressing many of the issues faced by gay, lesbian, bisexual, transgender and intersex (GLBTI) communities in Australia today.  This fact sheet outlines some of the human rights that are of most relevance to GLBTI people and explores the gaps that currently exist in legal protection of those rights in Australia. 
Under international law, such as the International Covenant on Civil and Political Rights (ICCPR), Australia has committed to respect and ensure the human rights of all individuals within its territory and subject to its jurisdiction, without distinction on the basis of sexual orientation.
 Despite this commitment, GLBTI people in Australia do not enjoy all their human rights equally.
Some Human Rights that are Relevant to GLBTI people
The Right to Equality and Non-Discrimination

Under international law, GLBTI people in Australia are entitled to substantive equality and non-discrimination in the enjoyment of all their human rights.
 GLBTI people are also entitled to be equal before the law, and to equal protection before the law.
  
Issues: 

· Whilst most state and territory governments have amended their anti-discrimination legislation to prohibit discrimination on the grounds of sexual orientation and gender identity, at the Commonwealth level there is no law prohibiting discrimination on the ground of sexual orientation.
· Discrimination in the workplace is one of the key issues facing GLBTI people in Australia. GLBTI people sometimes face various forms of discrimination including harassment, diminished career opportunities and general homophobic treatment.
 

Case Study

“My work colleague was taken aside and advised that rumours had circulated in regards to his sexuality. He was further advised that if any basis was found for the rumours, it would affect his possibility for promotion. In light of this, he decided to leave and had to find alternative employment.”

· Some GLBTI people encounter discrimination in accessing appropriate aged care, and some aged care facilities do not accept or recognise the legitimacy of same-sex relationships, or acknowledge a same-sex visiting partner.

· Some GLBTI people encounter discrimination in accessing health care services, experiencing negative attitudes by hospital staff and difficulty in visiting same-sex partners in times of medical emergencies or illness, giving medical consent and making decisions for a same-sex partner.

Case Study

“One of our lesbian friends lay ill and dying in her hospital bed.  When it came time for her to die the hospital staff prevented her partner from entering her hospital room and sitting with her at the end of her life because she was not the ‘spouse’.  Our friend died, alone. Her partner sat outside in the corridor prevented from being with her. She continues to suffer great distress that her life-time partner died without her comfort and without knowing she was there with her.”
 
The Right to Equality and Non-Discrimination: Issues for Gender Diverse People
GLBTI people, including sex and gender diverse people, have the right to enjoy all their rights without discrimination, including the right to equal treatment before the law.

Issues:
· There is a general lack of understanding about gender identity in Australia that may result in negative community attitudes towards gender diverse people.  GLBTI people, in particular sex and gender diverse people, continue to be discriminated against by failing to be recognised as a person before the law.

· Married people who are sex and gender diverse face difficulties in having both their sex recognised and their marriage recognised. Under state and territory legislation, a married person cannot apply to have their sex changed on their birth certificate even if that person meets all other criteria.

· People who are gender diverse also have trouble obtaining appropriate travel documentation, including passports, and have reported the detrimental impact that not being able to obtain appropriate travel documentation has had on their right to freedom of movement.

Case Study

“I have never traveled overseas – should I wish to do so, my passport would define me as female, according to my birth certificate. I do not consider myself either male or female, although I present as masculine. Imagine the fuss at customs! In an ideal world I would like to be able to change my passport to reflect me as male, to represent the masculine way I feel and am in the world. Currently this is impossible without first changing my birth certificate.”

The Right to Privacy, Family and Home  
GLBTI people have a right to privacy, family and home.  This right imposes limits on the extent to which the government can invade a person’s private sphere.  In this context, ‘privacy’ does not just relate to personal information, it is a broad term which covers all aspects of a person’s physical, psychological and social identity and relationships  
Government can only intrude into the lives of the community when it is reasonable to do so.  For example, the UN Human Rights Committee found that Tasmanian laws criminalising consensual homosexual activity breached the right to privacy.

Issues: 
· Gender diverse people are not able to have their sex identity recognised on their birth certificate unless they undergo sex affirmation surgery, including genital surgery.

· Queensland’s laws that set a different age of consent for homosexual activity than heterosexual activity violate the right to privacy.
  
Case Study

“I have been treated appallingly numerous times by people who have realised I am different to them because of various legal documents… While I realise that, in most cases, this kind of treatment is simply the result of ignorance and/or red-tape, rather than blatant prejudice on the part of individuals dealing with me in these places, the grief caused by constantly being outed and judged is unspeakable.” 
  
The Right to Marry and to Form a Family
GLBTI people have the right to enjoy all their rights without discrimination, including the right to marry
 and to form a family.
 Associated with these rights is Australia’s obligation to ensure the best interest of all children be a primary consideration, without discrimination based on the marital status or sexual orientation of a child’s parents.
 

Issues:
· Same-sex couples continue to be discriminated against in many aspects of public and private life.

· Australian federal law does not allow formal recognition of the relationship between same-sex couples through marriage or civil unions.  
· In relation to access to in vitro fertilisation (IVF) and Assisted Reproductive Technology (ART), all states and territories other than South Australia and Victoria currently allow lesbian couples access to IVF and ART,
 although access in Victoria will be effective from January 2010.
  Only the ACT and Western Australia allow access to IVF by surrogates of gay male couples,
 while Victoria will allow it from January 2010.
 
· The current state of Australian law with respect to the children of same-sex couples fails to adequately protect the human rights of those children and discriminates against gay and lesbian couples on the basis of their sexuality.
· Adoption and ART laws are also State-based, meaning that there is no uniform position across Australia.  Currently, adoption by same-sex couples is permitted only in the ACT and Western Australia, with Tasmania permitting adoption by a same-sex stepparent, and New South Wales permitting individual adoption by a lesbian, gay, bisexual or transgender person.
 

Case Study
“I think it is important that same-sex couples should be allowed to adopt children. When the Dutch parliament was debating [legal] recognition of same-sex relationships they decided that same-sex couples should be given the same opportunities as opposite-sex couples to adopt. In a country where approximately 20% of lesbian couples have children from previous relationships, this was mainly seen as a way of ensuring the best outcome for the children in the event of the death or incapacity of the biological parent. Australian children deserve the same protections as Dutch children in such situations.”

Are GLBTI People’s Rights Adequately Protected in Australia? 
For many GLBTI people in Australia, discrimination and inequality is an everyday lived experience.
  Under international law, Australia has a duty to take positive measures to enable GLBTI people to enjoy the full range of their human rights.  Currently, many of these rights are either not protected or are inadequately protected by Australian law.  The existing legal framework does not address many of the important human rights issues that are relevant to GLBTI people in Australia. For example, the Sex Discrimination Act does not outlaw discrimination based on the ground of sexual orientation which is one of the key barriers in ensuring GLBTI people enjoy the full range of their human rights. Where laws do exist, for example at the State and Territory level, they are often ill-equipped to address systemic and compounded forms of discrimination.

Systemic discrimination 
Systemic discrimination refers to a pattern of discrimination that is a result of interrelated policies, practices and attitudes that are entrenched in organisations or in broader society, that create or perpetuate disadvantage for certain groups, such as GLBTI people.
  Australian laws do not adequately address systemic discrimination of GLBTI people in large part because Commonwealth anti-discrimination legislation does not prohibit discrimination on the grounds of sexual orientation and gender identity. However, if such legislation did exist in similar form to other anti discrimination acts, such as the Sex Discrimination Act, it would be unlikely to adequately address systemic discrimination, as individual complaints by their nature do not resolve problems that occur across systems and social practices.  

Compounded discrimination

The existing legal framework compartmentalises issues such as gender, race and disability (e.g. through separate legislative and complaints mechanisms under the Sex Discrimination Act, the Race Discrimination Act and the Disability Discrimination Act).  This system fails to address the complex experiences of GLBTI people who are discriminated against on more than one ground. Indigenous GLBTI people, GLBTI people with disabilities and GLBTI people from culturally and linguistically diverse backgrounds, for example, will often experience aggravated and distinct forms of discrimination, namely, ‘compounded discrimination’. 
How Can GLBTI People’s Rights Be Better Protected in Australia?  
The current gaps in legal protection means that GLBTI people do not always have the opportunity to enforce their rights.  A national Human Rights Act would bring Australia’s laws into line with international standards and would provide a comprehensive framework for protecting and promoting GLBTI people’s rights.  

Make a submission to the National Human Rights Consultation to tell them about what rights matter to you (http://www.humanrightsconsultation.gov.au/).

Where Can I Get More Information on GLBTI Rights? 
· Human Rights Law Resource Centre
www.hrlrc.org.au
· Australian Human Rights Commission
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