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Islamic Council of Victoria

Fact sheet:  Muslims and their Human rights in Australia

Human rights provide a powerful point of reference for identifying and addressing many of the issues faced by Muslims in Australia.  This fact sheet outlines some of the human rights that are relevant to Muslims, and explores the gaps that currently exist in national legal protection. 

Under international laws such as the International Covenant on Civil and Political Rights (ICCPR), Australia has committed to respecting human rights and to ensuring that it adopts measures for the elimination of discrimination against all persons, including people of the Muslim faith.  Despite this commitment, Muslims in Australia do not yet enjoy their human rights on an equal footing with other Australians.  

Some Human Rights that are Relevant to Muslims 

Freedom of Religion 

International law protects the right to freedom of thought, conscience religious belief.
  This includes the freedom to adopt a religion or belief of choice, and either individually or in community with others, in public or private, to manifest that religion or belief in worship, observance, practice and teaching.  This right is also protected by the Victorian Charter of Human Rights.

There is no such protection at a Commonwealth level. The Australian Constitution only provides a limited protection of freedom of religion, as it prevents the Commonwealth government from passing a law establishing a religion or prohibiting the free exercise of religion.

Issues:

· For Muslims in Australia, the right to freedom of religion would include the right to observe their religious beliefs through worship, observance, practice and teaching.  This would include the right to have a Muslim education and to observe religion through appropriate dress such as wearing of headscarves or hijab or to access facilities for prayer.

· The discriminatory impact of laws aimed at counter-terrororism measures in fact limits the ability of Muslim people to enjoy their rights to freedom of religion, opinion and association. Australia’s Muslim and Arab populations have reported an increase in anti-Muslim and anti-Arab prejudice since September 2001.  The negative public attitudes towards these communities raises concerns about the ability of Muslim Australians to publicly manifest their religion.

· For Muslims, as with all members of faith-based communities, there is limited legal protection at a Commonwealth level from actions of government officials or government policies that restrict freedom of religion or discriminate on the basis of religion. 

A Federal Human Rights Act could provide a right to freedom of thought, conscience and religion at a national level and provide a major advance in the protection of religious freedom across Australia. 

Right to Equality and Non-Discrimination

Under the ICCPR, all people in Australia, including Muslims, are entitled to attain and enjoy the full range of their civil and political rights, without discrimination of any kind, including discrimination on the ground of race, religion, political opinion or national origin.
  All people in Australia, including Muslims, are equal before the law and are entitled without any discrimination to the equal protection of the law.

However, these rights are not comprehensively protected in Australian laws.  Although it is unlawful to discriminate on the ground of religious belief in Victoria, there is no prohibition on religious discrimination at a federal level or across all states.
  Also, Victoria’s anti-discrimination laws do not cover discrimination in all areas of life.

Issues: 

· Without protection from discrimination based on religion, there are limited avenues for legal redress when a person suffers such discrimination.

· Federal legislation does not prohibit discrimination or vilification on the ground of religion.  However, all states and territories, except New South Wales and South Australia, make religious discrimination unlawful.
 If a person believes that they have been discriminated against solely on the basis of religion, they will not have direct, legally enforceable rights if the alleged discrimination occurred in NSW or SA. 
· For example, the law in New South Wales does not extend to people who have been treated badly solely because they are Muslim.  This gap is particularly problematic given that approximately half of Australia’s Muslim population lives in New South Wales.

· In 2004, HREOC released a report, entitled Ismaع — Listen, (Ismaع report) that involved national consultations on eliminating prejudice against Arab and Muslim Australians.
  The Ismaع report found that the majority of respondents had experienced some form of harassment and prejudice because of their religion.
  In addition, Muslim women experience significantly higher levels and compounded forms of discrimination due to being easily identified as Muslim by their dress.

Case Study

“I’m a qualified dental technician and it was really hard for me to get employment with my scarf. I applied for a positioning a dental laboratory and the boss, well we talked on the phone and everything was ok. When he saw me for the first time he was shocked. But I had all the qualifications and experience, and I got employed for two weeks. Then he told me I was a really good and hard worker but that I could not continue being employed there unless I take off that scarf… I asked him “Are there any other reasons why you wouldn’t give me this job?” He said “No. You’re a really nice person and a hard worker but I don’t want to bring religion into my laboratory”.

Indirect Discrimination

· Indirect discrimination is a rule, policy, practice, or procedure which applies to everyone but which has an unequal or disproportionate effect for a specific group of people, such as Muslim Australians.  
· Some aspects of Australia’s current laws and policies (such as counter-terrorism laws) constitute indirect discrimination by impacting disproportionately and detrimentally on Australia’s Islamic communities.  Issues of concern include:-

· Police ‘stop and search’ powers, which are overly broad and inadequately regulated.  These powers have resulted in the alleged victimisation of groups such as Muslim Australians.

· The overly broad definitions of ‘terrorist acts’ and ‘terrorist organisations’, which have had particular impacts on Muslim Australians.  For example, to date, 19 organisations have been listed as ‘terrorist organisations’, with all but one of those organisations being self-identified Islamic organisations.

Case Study

“Many individual Muslims and their families continue to experience marginalisation and suspicion within their own society as a result of events and declarations beyond their control: as a result of acts of cowardice by others to which they themselves remain utterly opposed...”

Gaps in Discrimination Laws
If a person in any Australian state believes they have been discriminated against on religious grounds, they could make a complaint to the Australian Human Rights Commission (AHRC).  However, they can only lodge a complaint if: (i) the problem happened in an employment context; or (ii) the incident involved a federal government authority or representative.  Even under these two circumstances, the AHRC has limited powers to address complaints.  If religious discrimination is found to have occurred, the AHRC can only recommend a remedy, but this recommendation would not be legally enforceable.

Case Study

“Muslim women like their sisters all over the world are facing a number of challenges.  We’re encountering issues of discrimination for example.  We’re also looking at issues of misunderstanding of what Islam really means when it comes to marriage and divorce, issues of raising children, parenthood.  The extra challenge for us is that, because we are highlighted as part of a community that’s full of problems, it makes our position a lot more harder…” (Nadia Roude, Islamic Council of NSW)

A national Human Rights Act could provide a comprehensive framework for addressing all forms of discrimination against Muslim Australians. It could prohibit direct and indirect discrimination on the grounds of religious belief and provide appropriate remedies for persons who are discriminated against.

Right to Freedom from Religious Vilification

Under international law, Australia must prohibit ‘national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence’.
  

Issues:

· Currently there is limited protection from religious vilification in Australia and inconsistency in the laws across states and territories. Religious vilification is only prohibited in Victoria,
 Queensland
 and Tasmania.
  Significantly, there is no federal prohibition against religious vilification.

· The Ismaع — Listen report recommended, among other things, that a federal law be introduced making discrimination and vilification on the grounds of religion or belief unlawful.
  To date, this recommendation has not been adopted.

Case Study

“I’ve been in class and other students have said, in front of the teacher, “Why do you have a towel on your head?” or “The Muslims are coming to bomb us” and “All Muslims are terrorists”.  But the teacher said nothing.
  

Right to Safety 

All Islamic people have the right to feel safe and to enjoy the liberty and security of their person.

Issues:

· Concerns about safety can affect the ability of people to enjoy their human rights and their capacity to participate in family, cultural, work and political and public life.  

· Some Muslims in Australia have voiced concern about their personal safety following the events of 11 September 2001.  For example, some people have reported limited mobility due to being harassed in places such as shopping centres.
  

· Muslim women in particular have reported the detrimental impact that harassment and discrimination have had on their freedom of movement and sense of safety, their sense of control and agency over their lives, and their sense of belonging and participation in society.
   

Case Study

“I have had many people yell at me and call me names and in the end you decide that you don’t want to go out anymore. We are becoming prisoners in our own homes.”

How Can the Rights of Muslim’ Be Improved in Australia?  

Muslims in Australia have not been passive ‘victims’ of discrimination.  They have challenged negative stereotypes and misinformation about their religious beliefs, cultures and communities in creative and interesting ways.
  

Nonetheless, the current gaps in legal protection mean that Muslim people will not always have the opportunity to enforce their rights.  A national Human Rights Act would bring Australia’s laws into line with international standards and would provide a comprehensive framework for protecting and promoting the rights of Islamic people, along with all other Australians.   

Make a submission to the National Human Rights Consultation to tell them about what rights matter to you (http://www.humanrightsconsultation.gov.au/).

Where Can I Get More Information on Human Rights and Muslims in Australia?

· Human Rights Law Resource Centre
www.hrlrc.org.au
· Australian Human Rights Commission’s website

http://www.hreoc.gov.au/index.htm 
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