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NETTLE JA:

1 This is an application for leave to appeal from the judgment and orders of Smith J of 5 March 2009, whereby his Honour dismissed three applications which he described in his reasons, thus:  

1) An application by Ian Kay seeking leave from the Court to bring proceedings by way of appeal from a decision of the Magistrates’ Court.  The decision in question is that of Magistrate Goldsborough made on 22 June 2005 rejecting Mr Kay’s application to revoke a restraining order made some years ago. It was modified by the learned Magistrate, however, to provide that the order would ‘last until 22 June 2008’
  I note that in the detail of the present summons the following is stated:

‘That this matter cannot be heard until [the applicant] is supplied with all documents he refers to in another application to the Court.’
In [the applicant’s] submissions it emerged that what he is seeking to do is to have the restraining order quashed because he wishes to make contact with his children, who are now adults, and fears that, if he attempts to do so, they may apply for a restraining order and he will be disadvantaged if the original restraining order still stands.

2) The second application … seeks leave from the Court to obtain an order that he be supplied with certain documents by the defendants. The relevant summons filed with the Court contained the following statement:

‘Take Notice that the above mentioned applicant, approaches the Supreme Court to seek leave [to] compel the defendants to provide him with all relevant documents re a compensation payment which was made to Ms McIntosh and involved the applicant’s children. ‘
The applicant claims that the documents he requires are absolutely necessary for him to prove he is not a vexatious litigant, and how he has been gaoled based on conspiracies and perjury and how this has denied him contact with his children for 14 years and poisoned their minds against him.
3) The third application seeks leave
‘for the Court to make an order that the applicant be able to have a court hearing to remove the vexatious tag he wear.’
In the relevant summons I note the following is stated:

‘That the Court accepts that the applicant is being denied natural justice by being declared a vexatious litigant, as any application he makes to any Victorian court is immediately biased against him, and this is preventing him being reunited with his children. 

That the Court accepts that the applicant has been denied contact with his children now for 15 years, and that their minds are poisoned against him by the very same lies and treachery that has criminalised him. 

That this matter cannot be heard until the applicant has been supplied with all the relevant documents he requests to enable him to prove the above. ‘
2 The application is supported by an affidavit sworn by the applicant on 20 March 2009 to which is exhibited a draft notice of appeal containing proposed grounds of appeal as follows: 

1) That Smith J was wrong at law when he heard the case without the defendants being present. This being the case the applicant’s applications should have been upheld as they were unopposed. 
2) That the Applicant was denied natural justice by being unable to present his case by normal court procedures. 

3) That the Supreme Court and Court of Appeal, accepts that the Applicant has become a victim of the ‘Parent Alienation syndrome’ by being declared a vexations litigant, and this situation is having a harmful affect [sic] on himself and his children. 

4) That this matter should not be heard until the Applicant has been supplied with all the relevant documents he requests to enable him to prove the above, and be granted his right to present witnesses to the court. 

3 I shall deal with each ground in turn.

Ground 1 – respondents not present

4 In my view, the judge was not in error in hearing the applicant’s applications in the absence of the respondents.  Rule 46.08(1) of the Rules of Court
 provides that, where any person to whom a summons is addressed fails to attend, the Court may hear the application if satisfied that the summons was duly served.  It is not suggested that the summons was not duly served or that there was any other reason for the judge not to proceed in the absence of the respondents.

5 The contention that the applications should have succeeded because they were unopposed is also misconceived.  An application
 to set aside an order declaring a person to be a vexatious litigant should not be allowed unless the court is persuaded that there has been such a change in relevant circumstances since the making of the order as to make it appropriate that the order be set aside.
  In this case, the judge was not persuaded that there had been such a change in circumstances.  To the contrary, as his Honour observed: 

… one way or another in other proceedings Mr Kay has recently sought the relief he is seeking before me.  In each of those matters, as revealed by the published reasons, judges of this Court have been at pains to try to explain to him why his applications must fail.  In particular, the attempt has been made to explain to him that while s21(5)of the Supreme Court Act empowers the Court to revoke an order made declaring a person vexatious, the Court can only do so if it is proper to do so.  It has been explained to Mr Kay that he faces a fundamental difficulty.  As was explained in the reasons of Warren CJ:

Prior to exercising the discretion to set aside or revoke an order, the Court must be persuaded that circumstances have so changed from those prevailing at the time of the making of the original order that there is no real risk of a defendant engaging further in conduct of the kind which attracted the making of the order.

I in turn have attempted to explain that issue to him.  He, however, maintains that there is fresh evidence available upon which he could rely to have the order revoked.  The evidence, however, relates to events in the past relevant to the making of the original order.  He also does not appear to understand that, assuming he is correct that fresh evidence has been found, it has to be directed to the issue of a change of circumstances on his part; for the question is not whether the vexatious litigant order should have been made in the first place but whether he can demonstrate that it should not continue. Similar difficulties face him in challenging other decisions that were made by courts in the past with which he disagrees such as the restraining order made against him. I note further insuperable difficulties in relation to the restraining order application; it has ceased to operate and he is out of time in lodging any appeal and no material has been filed which would satisfactorily explain the delay in pursuing this appeal. 
Ground 2 – denial of natural justice

6 It is not immediately apparent why the applicant contends he was denied natural justice.  After all, he was given yet another hearing, he was permitted to put his submissions yet again and he was provided with yet another set of reasons for the rejection of his application.  
7 It is alleged in the applicant’s summons that he was ‘denied the opportunity by law to challenge any denial of the material contained in my affidavit by the Attorney-General’ and denied the right to be ‘able to present material to the Court without the Court’s approval‘.  That suggests that his real complaint is about the making of the order by which he was declared to be a vexatious litigant.  If so, that is also misconceived.  An application under s 21(5) for variation of an order declaring a person a vexatious litigant is not in the nature of an appeal from the order.
  As has been observed, it is concerned with whether there has been such a change in relevant circumstances since the making of the order as to make it appropriate that the order be set aside.  And as has been seen, there had been no such change.  To the contrary, as the judge observed: 
[The applicant’s] three applications before me are an abuse of process and should be dismissed.  They confirm the wisdom of maintaining the original decision that Mr Kay be declared a vexatious litigant. They should be dismissed with costs.  
Ground 3 – Parent alienation syndrome

8 The third proposed ground of appeal fails for the same reason.  It is directed at the merits of the order whereby the applicant was declared to be a vexatious litigant.  There is nothing in it which suggests any change in the circumstances on which the order was based. 
Ground 4 – Documents

9 Turning to Ground 4, it is not clear what documents were sought, although the object of the exercise seems to have been to obtain documents directed to impugning the order whereby the applicant was declared a vexatious litigant.  If so, the judge was right to refuse the application for their production.  In any event, there would need to be a very clear case of error before this court would grant leave to appeal from the refusal of an order for particular discovery,
 and none has been made out. 

Further contentions

10 In oral argument, the applicant advanced a number of further contentions as to what he said amounted to a change in circumstances since he was declared a vexatious litigant.  In substance they were that the order declaring him a vexatious litigant : 

1) Violated his right of access to the courts under s 24 of the Charter of Human Rights and Responsibilities Act 2006 (‘the Charter’) ;

2) Restricted or prevented his access to legal aid, and therefore violated his right to a fair hearing under s 24 of the Charter; 
3) Violated his right to equality of treatment before the law under s 8 of the Charter;

4) Deprived him of the ability to obtain discovery of documents and subpoena witnesses in order to prove that a previous prosecution of him was corrupt;

5) Thus deprived him of the opportunity to establish that there had been a relevant change in circumstances. 

11 Apart from it being questionable whether any of those matters amounts to a change in relevant circumstances since the order was made,  it seems to me that each is premised upon a misconception that the right of access to the courts is absolute.   It is not.  European and English decisions establish that a right of access of the kind which is enshrined in s 24 of the Charter may be subjected to reasonable restrictions aimed at achieving legitimate objectives if the means used to achieve those objectives are proportionate thereto.
  Since a right of access of the kind enshrined in s 24 of the Charter is informed and limited by the ‘needs and resources of the community and individuals’ it is recognised that it is in the interests of justice and thus a legitimate aim to restrict the access of vexatious litigants.
  Consequently, in England, where the procedures for the declaration of vexations litigants and for review and appeal are not dissimilar to those which apply in this State, it has been accepted that the general system relating to vexatious litigants complies with the requirements of the European Convention for the Protection of Human Rights.
  Similarly, in my view, the procedures in this State which govern the making of an order to declare a litigant vexatious, and the rights of appeal and review to which such an order is subject are  consistent with s 24 of the Charter. 

12 I allow that the right to a fair hearing may include a right to legal aid in some cases, especially in criminal cases.
  But as the European Commission of Human Rights has held in relation to Article 6(1) of the European Convention for the Protection of Human Rights, it is only in exceptional circumstances, namely, where the withholding of legal aid would make the assertion of a civil claim practically impossible, or where it would lead to an obvious unfairness of proceedings, that a right to legal aid under the convention can be invoked.
  It seems to me that the position under the Charter is the same.  There are also a number of European decisions in which it has been held that a legal aid scheme which selects cases for 

assistance according to merit and provides for the selective exclusion of other cases does not necessarily violate the right to a fair hearing.
  As at present advised, I should think that the same holds true under the Charter.
13 No doubt, so long as the applicant remains a vexatious litigant, his ability to attack previous determinations in this and other courts will be restricted.  But I am not persuaded that the restrictions to which he is subject at all compromise his ability to put before the court any change in circumstances which may have occurred since the original order was made, or to prove its existence.  His difficulty in this case is that he is unable to identify any relevant change in circumstances.  Most if not all of his contentions are simply a regurgitation of arguments previously advanced and rejected.  
Conclusion
14 In any event, for the reasons given, I am not satisfied that the orders below are attended by sufficient doubt to warrant the grant of leave to appeal.  Accordingly, I would refuse the application. 

COGHLAN AJA:

15 I agree.
NETTLE JA:

16 The order of the Court will be that:

The application is dismissed.

- - -
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