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Brief: A Federal Charter of Human Rights and a National Consultation on the Recognition and Protection of our Rights and Responsibilities

‘The Rudd Government believes that the protection of human rights and responsibilities is a question of national importance for all Australians.’

1. Executive Summary

The Attorney-General has indicated that the Government will soon announce the timing and scope of a consultation to determine how best to protect our rights and responsibilities. Consistent with the Australian Labor Party National Platform and the Government’s commitment to human rights, this Brief has been prepared by the Human Rights Law Resource Centre
 for the ALP and considers:

1. the benefits of articulating our common values in a national Charter of Rights including that a Charter would enhance our democracy and role as a middle power diplomat, improve policy design and implementation and assist disadvantaged Australians;

2. the political risks and common myths and misperceptions raised in opposition to a federal Charter of Rights, including that a Charter would be seen as a terrorist’s Charter, undermine legitimate policy decisions, usurp parliamentary sovereignty, is unnecessary and will be a lawyers’ picnic; and

3. the conduct of a national consultation regarding the legal recognition and protection of human rights and responsibilities, including some recommendations for the consultation.  

2. What Benefits would a Charter of Rights Bring?

2.1 Summary of benefits

This Brief considers in detail the following benefits a federal Charter would generate:

1. fulfill Labor’s commitment to human rights and continue the party’s human rights legacy;
2. improve public and social policy, services and outcomes by creating a dialogue between the Australian public and arms of Government on how rights should be promoted and protected; 

3. enhance Australia’s reputation as an international citizen and middle power diplomat; 
4. protect and assist disadvantaged Australians by establishing an institutional framework for promoting freedom, respect, equality and dignity and providing a yardstick by which to measure government; and
5. strengthen the social inclusion agenda.
2.2 Continue the Labor Party’s human rights legacy 

The Labor Party has played a positive and significant role in the development of international human rights standards and institutions.  

· On 10 December 1948, Labor Attorney, H V ‘Doc’ Evatt, as President of the UN General Assembly, was involved in drafting and presenting the Universal Declaration of Human Rights to the global community.  

· Another former Labor Attorney, Gareth Evans AO QC, is playing an instrumental role in developing the ‘responsibility to protect’, an emerging norm of international law intended to prevent and react to mass atrocities.

· Successive Labor governments have continued this legacy in signing the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights and passing the Racial Discrimination Act 1975, Sex Discrimination Act 1984 and Disability Discrimination Act 1992.  In less than a year in office, the Rudd Government has taken significant steps towards a more effective international citizenship and positive engagement with UN human rights bodies, including by ratifying the Disability Convention and issuing a standing invitation to the Special Procedures of the UN Human Rights Council.  
The National Platform recognises this proud and important legacy, committing the Government to a renewed and constructive engagement with international human rights frameworks and to a national public consultation regarding the recognition and protection of human rights.  

In this, the 60th anniversary year of the Universal Declaration of Human Rights, the Federal Government has an opportunity to reclaim Australia’s legacy as an international human rights leader.  Most importantly, the Government has the opportunity to bring that legacy home by committing to and commencing a broad and inclusive national consultation regarding the legal recognition and protection of human rights in Australia. 

2.3 Improve public and social policy, service and outcomes
There is strong international and comparative evidence that Charters of Rights, together with a human rights approach to the development and delivery of policies and services, can:

(a) provide a framework for more effective, efficient and holistic public and social policy;

(b) promote more flexible, responsive and individualised public and social services;

(c) empower marginalised and vulnerable individuals, communities and groups;

(d) challenge questionable treatment and improve the quality of life of marginalised and disadvantaged individuals and groups; and

(e) assist in developing more effective social inclusion and poverty reduction strategies.
  

In addition to improving transparency and accountability in decision-making and policy design, economic research demonstrates a strong correlation between effective and equitable social policy and economic development and growth.
   
2.4 Enhance Australia’s reputation as an effective international citizen 

Australia is the only Western democracy without a national human rights instrument.  A national Charter would demonstrate internationally Australia’s commitment to improving social justice and fairness for all Australians, particularly for the disadvantaged (Indigenous Australians, the homeless and religious minorities), and display a commitment to Australia’s international human rights obligations.  As Australia seeks to establish itself as an effective international citizen, regional leader and middle power diplomat, our authority and legitimacy on human rights issues requires that our domestic law recognise and protect, at a minimum, those rights which Australia has pledged to uphold by ratifying the core human rights conventions.  

2.5 Protect and assist disadvantaged Australians

Human rights are fragile, particularly for marginalized and disadvantaged individuals, communities and groups.  A federal Charter could help to prevent rights abuses by establishing an institutional code of conduct founded on a set of universally agreed core minimum standards designed to promote human dignity and respect.  In Victoria, for example, the Charter was recently invoked to protect a single pregnant mother of two children from being evicted into homelessness.  In the UK, ‘people themselves are using ... the language and ideas of human rights to challenge poor treatment and negotiate improvements to services provided by public bodies.’
  As then UK Secretary of State for Constitutional Affairs, Lord Chancellor stated regarding the enactment of the UK Human Rights Act:

Incorporating convention rights into our domestic legislation is an unprecedented step in the UK in terms of identifying, codifying and protecting a set of common values.  Values that we all grew up with – but values that until the Act came into operation – in many instances we would have had to go to a court to enforce.

A federal Charter would enable Australia to also identify and codify our common values. Lord Falconer also stated that, unless human rights values are given legislative protection they are simply empty words and do not provide substantive protection for individuals against the violation of their rights.
  Case studies and evidence from the UK reveal that:

· the language and ideas of human rights have a dynamic life beyond the courtroom and empower a wide range of individuals and organisations to use this language to improve people’s experience of public services and their quality of life generally;

· human rights are an important practical tool for people facing discrimination, disadvantage or exclusion and offer a more ambitious vision of equality beyond just anti-discrimination;

· human rights principles can help decision-makers and others see seemingly intractable problems in a new light; and
· awareness-raising about human rights empowers people to take action.

The ALP National Platform emphasizes that ‘an awareness and understanding of the human rights enjoyed by all Australians is essential to their maintenance and protection.’
  According to the British Institute, a culture of respect for human rights, supported by a human rights act, assists and protects disadvantaged or vulnerable individuals and groups ‘to challenge poor treatment and, through this, to improve their own and others’ quality of life'.
  
2.6 Strengthen the social inclusion agenda

An Australia where rights are protected would be one in which all people have an equal opportunity to participate in a strong, diverse and inclusive community.  The Green Paper on homelessness signaled the Government’s commitment to creating a more socially inclusive society and recognized that all people should be treated with dignity and respect. The Attorney-General noted the link between social inclusion and the protection of human rights stating: 
The Government has also taken significant steps to enable greater participation in our society. … Domestically, the Rudd Government will be undertaking a nationwide community consultation on how best to recognise and protect human rights and responsibilities in Australia.

The Government will only achieve its social inclusion agenda if it takes steps to protect, fulfill and realize the human rights of Australians who are excluded from our society.
 
3. Myths and Misconceptions about a federal Charter

3.1 Overview
In considering whether Australia should enact stronger human rights protections, it is important that the debate is informed, evidenced-based, rational and calm.
 Four significant concerns, in particular, have been raised in Australia in regards to a federal Charter of Human Rights.  These include that a federal Charter:

· is unnecessary as our rights are currently and adequately protected;  

· would diminish democracy by transferring power from the parliament to the judiciary;

· would result in a ‘flood of litigation’ or a ‘lawyers’ picnic’; and

· would undermine religious freedom and challenge abortion laws.  

These concerns, each addressed in this section, are unfounded.  An evaluation of the first five years of the UK Human Rights Act 1998 (UK HRA) found that the ‘purpose and effect of the Human Rights Act has been widely misrepresented and misunderstood’
 and that myths and misperceptions had been ‘extremely damaging’ and ‘eroded public confidence in the Act’.  
3.2 Myth 1: There is No Need for a Charter of Rights 

It is simplistic to maintain that parliamentary processes, the common law and periodic elections are an adequate guarantor of human rights.  Further, our Constitution contains only few fundamental rights (such as to jury trial in federal offences and some implied rights, such as freedom of political expression).  
Legislation is needed to protect and promote the human rights of marginalized and disadvantaged individuals and groups – children, the homeless, Indigenous people, people with mental illness, people with intellectual disabilities and asylum-seekers – who have limited power at the ballot box and inadequate resources to advocate their rights.  The ability to vote every three years is an inadequate and illusory remedy for the homeless mother living with three children in a squat.  For all Australians, a national Charter of Human Rights has the potential to improve public services and promote more responsive and accountable government.  

A recent report from the UK Ministry of Justice found that disadvantaged, vulnerable and frequent users of public and social services are ‘particularly exposed to service delivery that fails to respect their human rights’.
   The report concludes that a ‘human rights approach’ to public and social services – an approach founded on principles of freedom, respect, equality and dignity – increases user satisfaction and improves outcomes.  Evidence from the UK indicates that a human rights approach results in services that are more likely to be fair, non-discriminatory, participatory and empowering.
  According to the UK Lord Chancellor, ‘the Human Rights Act has led to a shift away from inflexible or blanket policies towards those which recognize the circumstances and characteristics of individuals’.
   

In 2006, the Victorian Parliament made history by passing the Victorian Charter and became the first Australian state to adopt a comprehensive human rights charter.  In 2004, the ACT became the first Australian jurisdiction to enact human rights legislation by passing the Human Rights Act 2004.  The Western Australian and Tasmanian Governments have both considered recommendations that they enact human rights legislation.
  At the 2020 Summit, the Governance, Security, Indigenous and Community streams each called for an Australia where human rights are better protected and respected.   
3.3 Myth 2: Charters of Rights are Undemocratic and Usurp Parliamentary Sovereignty 

Human rights are profoundly democratic.  Entrenchment and exercise of the rights to freedom of expression, assembly, association and participation in public life enhance, rather than diminish, democracy.   As Justice Kirby noted recently, a Charter based on the Victorian model would ‘enhance the operation of the elected legislature’ and is likely to ‘stimulate the democratic process. ... Enhanced transparency in civic discussion and decision-making about basic rights is what I take the present charter model to offer.’
  The Victorian Charter enshrines those rights necessary to ensure all people have the capacity and opportunity to meaningfully participate in and contribute to the civil and political life of our community.  

Further, a legislative Charter would be an instrument borne of democratic processes: introduced by the Executive, considered and passed by an elected Parliament and subject to the usual parliamentary constraints and applied by the Judiciary.  If a federal Charter adopted the Victorian model, it would establish a ‘dialogue’ between these arms of government and ensure that human rights were taken into account by parliament, the courts and public authorities when developing law and policy and delivering public services.  

A national Charter based on the Victorian model would not usurp parliamentary sovereignty nor pass power from Parliament to the Judiciary.  Human rights legislation in the UK, New Zealand, and the ACT all preserve parliamentary sovereignty and prevent courts from being the final arbiters on the legitimacy of legislation.  The Victorian Charter does not give courts the power to strike down or invalidate legislation.  It does not confer on courts the power to award damages.  The Supreme Court does have the power to declare that a law can not be interpreted compatibly with the Charter, but parliament retains total power to respond to such a declaration as it sees fit and may also override the Charter completely in exceptional circumstances.
  As former Chief Justice Brennan notes:

The genius of the Charter is the solution of the problem which beset earlier models, namely, the risks of transferring political powers to the judiciary.  The Charter has brought the judiciary into constructive dialogue with the Parliament, but that is no more than utilising the interpretative skills of the courts to promote good government in the interests of the community.
 

3.4 Myth 3: Charters of Rights are a “Lawyers’ Picnic”

In Victoria, commentators have also propagated the myth that the Charter will be a ‘bonanza for lawyers’.  A review of the ACT Human Rights Act 2004 noted that there has been no ‘flood of litigation’.
  A review of the Victorian Charter reveals that Charter has not created a flood of litigation and the courts have demonstrated their skill in identifying which cases are meritorious and raise human rights concerns, and which do not.
  Even in the UK, where (unlike in Victoria or the ACT) the HRA does create a freestanding cause of action and entitlement to damages, there is no evidence of an increase in the volume, length or costs of litigation.
  
3.5 Myth 4: Charters of Rights undermine religious freedoms 

Concerns raised by religious groups include:

· the extent to which a federal Charter would constrain freedom of religious speech and expression; 
· the impact of the legislative recognition of the ‘right to life’ on abortion and euthanasia; 
· the extent to which the right to equality before the law and protection from discrimination may constrain church and religious bodies from discriminating on the basis of religion in matters such as employment and the provision of accommodation, goods and services; 

· the extent to which the legislative recognition of rights may either abrogate from or contribute to an ethic of responsibility; 
The Victorian Charter responds to these concerns.  Regarding the first and third concerns, the Charter excuses public authorities from the obligation to act compatibly with human rights where that obligation will impede or prevent a religious body from acting in conformity with religious doctrines.
  Second, the Charter does not affect the law of abortion in Victoria.
  
In regards to the final concern, human rights and religious faith are not mutually exclusive.  Legislative recognition of human rights can strengthen our community values and ethics by fostering a human rights culture.  Many faiths work to assist the marginalized and disadvantaged in our community to lead more meaningful lives, lives of inclusion and freedom from want, hunger and fear.  The Uniting Church in Australia believes in this responsibility to help build a society where all Australians are valued and will contribute to policy and legislative developments which uphold the ‘rights of all people to participate in community and public life, be treated with respect and accorded dignity without discrimination.’
  

4. Conduct of National Consultation

4.1 Ensure all Australians can participate in a public consultation

The consultative process must ensure that all Australians are provided with a meaningful opportunity to participate and make a submission.  The form and process of the consultation will have a significant impact on the effectiveness of, and public understanding and support for, the legal recognition and protection of human rights in Australia.  A public consultation should enable all Australians to participate in determining whether, and if so how, human rights should be protected in Australia.  Some participants in the consultation preceding the Victorian Charter remarked that the consultation could have been more effective if:

· there was greater community awareness about the process; and

· there was increased involvement of Indigenous people or people from culturally and linguistically diverse communities on the consultation Committee.
In considering whether to adopt a Bill of Rights, the UK Joint Committee, a bipartisan parliamentary committee, recently noted that ‘members of the public need to feel that any Bill of Rights is not a remote document, imposed on them by Government, but something they have helped create and which reflects their values.’
  UK Prime Minister Brown stated: ‘It is right to involve the public in a sustained debate about whether there is a case for the United Kingdom developing a full British Bill of Rights and duties.’

4.2 Give special consideration to engaging marginalised and disadvantaged groups

Targeted strategies and measures should be developed to ensure that marginalised and disadvantaged individuals and groups – including Indigenous communities, people experiencing homelessness or mental illness, people with disabilities, people in rural and remote areas, the elderly, children and young people – are able to actively contribute to the debate.  This will require that the consultation is adequately informed, funded and resourced.  

The number and diversity of submissions made to the Victorian consultation was significantly increased by the devolution of parts of the consultative process from the Committee to community sector organisations with links to disadvantaged communities and groups. For example, the Committee funded the PILCH Homeless Persons’ Legal Clinic to conduct 12 workshops with homeless people to enable them to make submissions.  This resulted in individual submissions from over 100 homeless people.  

4.3 Ask open-ended questions
The consultation process should ask broad, open-ended questions about how human rights should be protected in Australia.  This will encourage open debate and improve community understanding of human rights and public acceptance of the outcome.  Commendably, the Federal Government’s approach to the 2020 Summit emphasised free and open public debate in which there were no predetermined right or wrong answers or outcomes.  In Victoria, the consultation preceding the Charter of Human Rights and Responsibilities Act 2006 (Vic) asked Victorians open-ended questions including: Is change needed to better protect human rights? Which rights should be protected? and What should happen if rights are breached?  
Similarly, the UK Joint Committee’s recommendations for a UK Bill of Rights consultation noted: 
The key issue for the Government is how to create a process which is legitimate and accountable, facilitates full and effective engagement and participation and which answers three essential questions: (1) is a Bill of Rights necessary and desirable; (2) what should it contain; and (3) how should it work in practice?

Some participants remarked that the Victorian consultation could have been more effective if:
· the content and timing of the Statement of Intent had not limited the consultation’s scope; 

· the Statement of Intent had focused debate on economic, social and cultural rights in addition to civil and political rights; and

· the Victorian Government had avoided predetermining that it did not wish to create new individual causes of action based on human rights breaches.

4.4 Clearly define the scope and parameters of the consultation

It is important to clearly define the scope and parameters of the consultation.  This manages expectations, minimises myths and misperceptions, and confines the debate and scope of potential disagreement to those matters actually under consideration.  

4.5 Include human rights experts on the consultation committee 

While it is desirable for a consultative committee to be comprised of diverse people, it is critical that the membership of the committee and the Attorney General’s Department secretariat include persons with substantial human rights subject matter expertise, including expertise in relation to comparative human rights instruments.  

4.6 Consider the value of human rights

It is important that the questions about national recognition and protection of human rights not only consider the need for such protection, but the value added by human rights legislation, with significant evidence that a human rights framework and approach can improve public policy development, delivery, outcomes and satisfaction. 

4.7 Adopt and improve on the Victorian consultative process 

The Victorian consultation has been described by JUSTICE as a ‘good example of a thorough consultation which aimed at and succeeded in including all sections of society and generating a feeling of public ownership’.
 The UK Government stated in reply, ‘We are impressed by the innovative approach to consulting on the Victorian Bill of Rights, and in particular its focus on public engagement.’ 
  The Victorian consultation process, detailed in the Consultation Committee’s report,
 is relevant to the planning and implementation of a national consultation.  A total of 2524 submissions were received from individuals and organisations representing a great variety of stakeholders and revealing that 84% of respondents supported change to better protect human rights in Victoria.
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