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1. Overview of the Charter of Human Rights and Responsibilities
1.1 Overview of Operation
The Victorian Charter of Human Rights and Responsibilities (‘the Charter’) establishes a ‘dialogue model’ which seeks to ensure that human rights are taken into account when developing, interpreting and applying Victorian law and policy without displacing current constitutional arrangements. 
The dialogue between the various arms of government — namely, the legislature, the executive (which includes ‘public authorities’) and the courts — is facilitated through the following mechanisms: 
· Prior to introduction to parliament, bills must be assessed for the purpose of consistency with the human rights contained within the Charter, and a Statement of Compatibility tabled with the Bill when it is introduced to Parliament (discussed at Part 4.2 below);

· All legislation, including subordinate legislation, introduced to Parliament, must be considered by the Scrutiny of Acts and Regulations Committee for the purpose of reporting as to whether the legislation is incompatible with human rights (discussed at Part 4.3 below);

· Public authorities must act compatibly with human rights and also give proper consideration to human rights in any decision-making process (discussed at Part 7 below);

· So far as possible, courts and tribunals must interpret and apply legislation consistently with human rights (discussed at Part 6.1 below);
· The Courts may have regard to relevant international, regional and comparative domestic human rights law and jurisprudence in the interpretation and application of human rights (discussed at Part 6.2 below);
· The Supreme Court has the power to declare that a law cannot be interpreted and applied consistently with human rights and to issue a Declaration of Inconsistent Interpretation (discussed at Part 6.4 below);

· The Government must respond to a Declaration of Inconsistent Interpretation within six months (discussed at Part 6.4 below); and

· The Victorian Equal Opportunity and Human Rights Commission has responsibility for monitoring and reporting on the implementation and operation of the Charter (discussed at Part 9 below).  

The Charter is scheduled to enter into force on 1 January 2007, although the obligation of public authorities to consider and act consistently with human rights and the powers of the courts to interpret and apply legislation in accordance with the Charter and to issue Declarations of Inconsistent Interpretation where this is not possible do not become effective until 1 January 2008.  

1.2 Process

Until the Human Rights Act 2004 (ACT) came into force in the Australian Capital Territory on 1 July 2004, there was no comprehensive legislative protection for human rights in Australia, at either a federal or state level.  At the time, many hoped that the introduction of this legislation in the ACT would be the catalyst for other states to follow suit.  This has in fact proven to be the case, with the NSW, Tasmanian and Western Australian Governments expressing interest in exploring whether or not such legislation is favoured by their constituents.  In Victoria, developments have progressed much further, culminating in the enactment of the Charter of Human Rights and Responsibilities Act 2006 (Vic) in July 2006.
Exploring the need for a Charter of Rights in Victoria was a major initiative of the Justice Statement released by the Victorian Attorney-General, Rob Hulls, in 2004.  On 18 April 2005, the Attorney-General announced the establishment of a Human Rights Consultation Committee (‘the Committee’), which was given until the end of November 2005 to report on whether there was a need for legislative protection of human rights in Victoria.  

The Committee sought written submissions from the community (it received 2524), and conducted a series of information sessions, forums and consultations with the Victorian community, government and other bodies.  The Committee’s 190 page report, launched by the Attorney-General on 20 December 2005, concluded that a substantial majority of Victorians wished their human rights to be better protected by law, and included a draft Charter based upon the results of its consultations.  
2. Interpreting and Applying the Charter
2.1 General Principles
The following overarching principles should be considered in the interpretation and application of the Charter.  
· The human rights contained in the Charter are largely modelled on the civil and political human rights enshrined in the International Covenant on Civil and Political Rights (‘ICCPR’).
  Many of these civil and political rights have also been enshrined in regional human rights instruments (such as the European Convention on Human Rights) and domestic human rights instruments (such as the United Kingdom Human Rights Act 1998).  There is a vast body of international and comparative jurisprudence that can and should therefore be considered in the elucidation of the content and application of the Charter.  This is particularly so given the well established principle that ‘when treaty obligations are incorporated into domestic law, the obligation should be construed by reference to the principles of international law governing its interpretation, rather than any domestic principle of construction’.
  A research methodology for the identification of such jurisprudence is detailed at Part 2 below.  

· The Charter is founded on the principle that human rights are essential in a democratic and inclusive society that respects the rule of law, human dignity, equality and freedom.  Having regard to this, the rights should be interpreted broadly.
  In situations where a person alleges that their rights have been breached, the rights should be interpreted in favour of that person, particularly where they bear on issues of civil liberty, equality or human dignity.
  The UN Human Rights Committee (‘HRC’) has, on a number of occasions, been critical of the tendency of states to interpret and apply rights too narrowly.

· The rights should be interpreted and applied in a manner which renders them ‘practical and effective, not theoretical and illusory’.

· Consistently with the nature of human rights obligations articulated by the HRC (namely, that states have obligations to respect, protect and fulfil human rights, as discussed in Chapter 3)
 and the approach adopted by UK courts under the Human Rights Act 1998 (UK) and the European Court of Human Rights under the European Convention on Human Rights,
 rights may impose both negative and positive obligations on public authorities.  The right to life, for example, may require public authorities to not only refrain from taking life but to take measures to protect human life.

· The Charter is a ‘living document’ which should be interpreted and applied in the context of contemporary and evolving values and standards.
  The European Court of Human Rights has stated that:

The Convention is a living instrument which must be interpreted in light of present day conditions…the increasingly high standard being required in the area of the protection of human rights and fundamental liberties correspondingly and inevitably requires firmness in assessing breaches of the fundamental values of democratic societies.
  
· Recognising that human rights are interdependent and indivisible, the rights should be read so as to complement and reinforce each other.

The principles relating to the interpretation and application of human rights instruments are discussed more fully in Part 6 of Chapter 2 of this Manual.  
2.2 Research Methodology for Interpreting and Applying the Charter
As discussed above, the human rights contained in the Charter are largely modelled on provisions of the ICCPR.  These provisions are also replicated in a range of regional and domestic human rights instruments, such as the Human Rights Act 1998 (UK).  Pursuant to s 32(2) of the Charter (which provides that ‘international law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision’), the considerable jurisprudence developed under these instruments can and should be considered in determining the content and application of Charter provisions.  

Set out below is a selection of key international and comparative jurisprudential sources.  

2.3 International Sources

(a) International Covenant on Civil and Political Rights – UN Human Rights Committee
The ICCPR enshrines a body of civil and political rights, many of which are mirrored in the Charter.  
As discussed in Chapter 2, the HRC is responsible for monitoring implementation of, and compliance with, the ICCPR.  Pursuant to the First Optional Protocol to the ICCPR, the HRC also has jurisdiction to hear complaints from individuals who claim that their human rights have been violated by a State party to that Protocol.  

Through these functions, the HRC has generated significant jurisprudence regarding the substantive content and application of civil and political rights; it is a ‘judicial body of high standing’.
  The jurisprudence of the HRC is likely to be particularly influential to the interpretation and application of the Charter.  The substantive rights contained within the Charter are primarily sourced from the ICCPR.  It is an accepted principle of domestic law that it is legitimate to have regard to the opinions and decisions of bodies established to receive reports or determine claims under the treaty over which it has jurisdiction.
  It is also well established that it is desirable, as far as possible, that expressions used in international agreements be construed in a uniform and consistent manner by both municipal courts and international courts and panels.

The following sources of HRC jurisprudence, in particular, may be relevant to the Charter:

· General Comments – A General Comment is an authoritative interpretation of the content of a human rights provision of the ICCPR.  As at 5 September 2007, the HRC had issued 32 General Comments.  General Comments are available at http://www.ohchr.org/english/bodies/hrc/comments.htm
· Views on Individual Communications – Views on Individual Communications are decisions made under the First Optional Protocol and an important source of jurisprudence.  Views on Individual Communications are available at http://www.bayefsky.com/docs.php/area/jurisprudence/node/3/treaty/ccpr/opt/0 or at http://www1.umn.edu/humanrts/undocs/allundocs.html.  

· Concluding Observations – Concluding Observations are findings and recommendations by the HRC in relation to State party implementation of the ICCPR.  Again, they are an important source of jurisprudence.  Concluding Observations are available at http://www.bayefsky.com/docs.php/area/conclobs/node/2/treaty/ccpr/opt/0 or at http://www1.umn.edu/humanrts/hrcommittee/hrc-country.html
The Bayefsky website also contains summaries of HRC jurisprudence (including General Comments, Views and Concluding Observations):

· by treaty article at http://www.bayefsky.com/bytheme.php/index/article/treaty/CCPR; and

· by theme at http://www.bayefsky.com/bytheme.php/index/theme.  

Much of the HRC’s jurisprudence is also summarised, by article, in:

· Sarah Joseph, Jenny Schultz and Melissa Castan, The International Covenant on Civil and Political Rights: Cases Material and Commentary (2nd ed, 2004); and
· Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (2nd ed, 2004).  
(b) International Covenant on Civil and Political Rights – UN Special Rapporteurs
The UN Human Rights Council has also appointed a number of UN Special Rapporteurs (or independent experts) with thematic mandates in areas of civil and political rights under the ICCPR.  Among other things, these Special Rapporteurs are responsible for developing the normative content of human rights within their mandate, including by preparing and publishing annual reports and thematic reports.  Special Rapporteurs have been appointed, and developed jurisprudence and standards, in the following areas, among others, relevant to the Charter:
· Arbitrary detention (http://www.ohchr.org/english/issues/detention/index.htm);

· Freedom of opinion and expression (http://www.ohchr.org/english/issues/opinion/index.htm);

· Freedom of religion or belief (http://www.ohchr.org/english/issues/religion/index.htm);
· Minority issues (http://www.ohchr.org/english/issues/minorities/expert/index.htm); and

· Torture and other cruel, inhuman or degrading treatment or punishment (http://www.ohchr.org/english/issues/torture/rapporteur/index.htm).  

(c) Other International Human Rights Bodies
In addition to being enshrined in the ICCPR, there are a range of specific civil and political rights contained in other international human rights instruments, including:

· International Covenant on Economic Social and Cultural Rights;
· International Convention on the Elimination of all Forms of Racial Discrimination;
· Convention on the Elimination of all Forms of Discrimination against Women;
· Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment;
· Convention on the Rights of the Child;
· Convention relating to the Status of Refugees; and
· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.  
Where relevant, it may therefore be necessary to consider the General Comments, Views and Concluding Observations of those bodies.  The following websites are useful in this regard:
· http://www.ohchr.org/english/bodies/index.htm
· http://www.bayefsky.com/
· http://www1.umn.edu/humanrts/un-orgs.htm
2.4 Regional Sources

(a) European Convention on Human Rights
The European Convention on Human Rights contains a range of civil and political rights that are similar in content and form to those contained in the Charter.  
The European Court of Human Rights in Strasbourg is the supreme court for the adjudication of matters under the European Convention.  
For jurisprudence and case law from the European Court, see:

· http://www.worldlii.org/eu/cases/ECHR/; or

· http://www.echr.coe.int/.  
Much of the case law has also been summarised in:

· H Clayton QC and R Tomlinson, The Law of Human Rights (2000);

· Lord Lester and D Pannick, Human Rights Law and Practice (2nd ed, 2004); and

· D Harris, M O’Boyle and C Warbick, Law of the European Convention on Human Rights (1995).  
(b) Inter-American Commission on Human Rights
The Inter-American Commission on Human Rights is responsible for the determination of matters arising under the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights.  Both of these instruments enshrine a range of civil and political rights of similar content and form to those in the Charter.  For case law and analysis of these human rights, see:

· the Commission’s website at http://www.cidh.oas.org/DefaultE.htm; and

· the University of Minnesota Human Rights Library at http://www1.umn.edu/humanrts/cases/commissn.htm.  

(c) African Commission on Human and Peoples’ Rights
The African Commission is charged with three major functions: 

· the promotion of human and peoples' rights;
· the promotion of human and peoples' rights; and
· the interpretation of the African Charter on Human and Peoples' Rights.  
For information, documentation and jurisprudence from the African Commission, see http://www.achpr.org/english/_info/news_en.html
2.5 Comparative Domestic Sources

Pursuant to s 32(2) of the Charter, comparative domestic human rights jurisprudence may also be relevant to the interpretation and application of Charter rights.  An excellent source of comparative domestic human rights jurisprudence is www.interights.org, which includes a searchable database of international and Commonwealth human rights law and jurisprudence.  

Given that the Charter is modelled on similar human rights instruments in the ACT, the United Kingdom, New Zealand and Canada, jurisprudence from each of those jurisdictions is likely to be particularly useful and relevant to the interpretation and application of the Charter.  
Below is a list of online resources for jurisprudence and case law from each of those jurisdictions.  
(a) Australian Capital Territory: Human Rights Act 2004 (ACT)
· ACT Human Rights Act Research Project – http://acthra.anu.edu.au/
· ACT Human Rights Office – http://www.hro.act.gov.au/index.html
· ACT Department of Justice Human Rights Act Website – http://www.jcs.act.gov.au/humanrightsact/indexbor.html
(b) United Kingdom – Human Rights Act 1998 (UK)
· Department for Constitutional Affairs, A Guide to the Human Rights Act 1998 (3rd ed, 2006) – http://www.dca.gov.uk/peoples-rights/human-rights/pdf/act-studyguide.pdf
· Liberty Guide to Human Rights under the Act – www.yourrights.org.uk
· One Crown Office Row Human Rights Update – http://www.humanrights.org.uk/5/
· Doughty Street Chambers Human Rights Practice – www.doughtystreet.co.uk/human_rights/index.cfm
· Department for Constitutional Affairs - http://www.dca.gov.uk/peoples-rights/human-rights/index.htm
· M Amos, Human Rights Law (2006)
(c) New Zealand – New Zealand Bill of Rights Act 1990
· New Zealand Human Rights Network – http://www.humanrights.net.nz/
· New Zealand Human Rights Commission – http://www.hrc.co.nz/home/default.php
· New Zealand Department of Justice – http://www.justice.govt.nz/pubs/reports/2004/bill-of-rights-guidelines/index.html
(d) Canada – Canadian Charter of Rights and Freedoms 1982
· Canadian Charter of Rights Decisions Digest – http://www.canlii.org/en/ca/charter_digest/index.html
· Inside the Canadian Charter of Rights and Freedoms – http://www.charterofrights.ca/en/11_00_01.  
2.6 Further International, Regional and Comparative Domestic Jurisprudence and Materials

For further international, regional and comparative domestic human rights cases, commentary, analysis, articles and research links, visit the Human Rights Law Resource Centre online ‘Human Rights Library’ at www.hrlrc.org.au
3. Substantive Rights and Limitations
3.1 Overview
The substantive rights recognised in the Charter are contained in Part 2 of the Act.  
The rights protected by the Charter include:

· right to equality before the law;

· right to life;

· right to protection from torture and cruel, inhuman or degrading treatment or punishment;

· freedom from forced work;

· freedom of movement;

· right to privacy and protection of reputation;

· freedom of thought, conscience religion and belief;

· freedom of assembly;
· right to peaceful assembly and freedom of association;

· right to protection of families and children;

· right to take part in public life;

· cultural rights;

· property rights;

· right to liberty and security of person;

· right to humane treatment when deprived of liberty;

· right to a fair hearing;

· certain rights in criminal proceedings;

· right not to be punished more than once; and

· protection from retrospective laws.  
As discussed above, the substantive and normative content of these rights is likely to be developed by reference to an established body of international, regional and comparative domestic human rights jurisprudence.  The discussion of the content and application of the rights at Parts 3.3 to 3.22 below is based primarily on HRC jurisprudence and is not intended to be comprehensive or exhaustive.  The full content and application of the rights should be determined by applying the research methodology discussed at Parts 2.1 to 2.6 above.  
3.2 Limitations on Human Rights
At international law, it is well established that some human rights are absolute while, in certain circumstances and subject to certain conditions, other human rights may be limited.  Reflecting this, the Charter contains a limitation provision, s 7, which is modelled on broadly equivalent provisions in s 5 New Zealand Bill of Rights Act 1990 (NZ) and s 36 of the South African Bill of Rights contained in the Constitution of the Republic of South Africa 1996.  
Section 7 of the Charter provides that ‘[a] human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom and taking into account all relevant factors’.  According to the Explanatory Memorandum, the section ‘reflects Parliament’s intention that human rights are, in general, not absolute rights, but must be balanced against each other and against other competing public interests’.
  
(a) Non-Derogable Rights
Although, unlike many other human rights instruments, the Charter does not provide that certain rights are non-derogable, the preferable view is that, consistently with art 4(2) of the ICCPR, certain human rights are absolute and must not be subject to limitation or derogation.
  Pursuant to art 4(2) of the ICCPR, these rights include:

· the right to life (art 6);

· the right to freedom from torture and other cruel, inhuman or degrading treatment or punishment (art 7);

· the right to freedom from slavery or forced labour (art 8);

· the right not to be imprisoned for a contractual debt (art 11);

· freedom from retrospective criminal punishment (art 15);

· the right to recognition as a person before the law (art 16); and

· freedom of thought, conscience and religion (art 18).  

In General Comment 29, the HRC posited that, in addition to those rights identified in art 4(2) the following further rights may not be lawfully derogated because to do so would be inherently inconsistent with the ICCPR or because they have attained the status of peremptory norms of customary international law:

· the right of persons deprived of liberty to be treated with humanity and with respect for the inherent dignity of the human person (art 10);

· the prohibition against taking of hostages, abductions or unacknowledged detention;

· fundamental principles of the right to a fair trial, including the presumption of innocence (art 14);

· the prohibition against incitement to discrimination, hostility or violence (art 20); and

· the obligation to provide ‘effective remedies’ for breaches of human rights (art 2(3)).
 

Similarly to the ICCPR, art 37(5) of the South African Bill of Rights provides that components of particular human rights are non-derogable, including in relation to:
· the right to equality;
· the right to human dignity;
· the right to life;
· the right to freedom and security of the person;
· certain children’s rights; and
· certain rights of arrested, detained and accused persons.  
Section 5 of the Charter recognises that rights or freedoms arising in international law must not be taken to have been abrogated or limited only because the right or freedom is not included in the Charter.  Thus, even though the Charter does not explicitly recognise any right to be non-derogable, the preferable approach is that those rights which international law recognises as not subject to derogation or limitation should be treated as such pursuant to the Charter.

(b) Permissible Limitations on Human Rights under International Human Rights Law
International human rights law provides that, in respect of rights that are not absolute, limitations are only permissible in certain circumstances and subject to particular conditions.  

In General Comment 31, the HRC stated that, where limitations or restrictions are made,

States must demonstrate their necessity and only take such measures as are proportionate to the pursuance of legitimate aims in order to ensure continuous and effective protection of Covenant rights.  In no case may the restrictions be applied or invoked in a manner that would impair the essence of a Covenant right.
  

The general principles relating to the justification and extent of limitations have been further developed by the UN Economic and Social Council in the Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and Political Rights.  Those principles include that:

· no limitations or grounds for applying them may be inconsistent with the essence of the ICCPR or the particular right concerned;

· all limitation clauses should be interpreted strictly and in favour of the rights at issue;

· any limitation must be provided for by law and be compatible with the objects and purposes of the ICCPR;

· limitations must not be arbitrary or unreasonable;

· limitations must be subject to challenge and review;

· limitations must not discriminate on a prohibited ground;

· any limitation must be ‘necessary’, which requires that it:
· is based on one of the grounds which permit limitations (namely, public order, public health, public morals, national security, public safety or the rights and freedoms of others);
· responds to a pressing need;
· pursues a legitimate aim; and
· is proportionate to that aim.
  
(c) Permissible Limitations under the Charter
As discussed above, s 7(2) of the Charter provides that:

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a free and democratic society
 based on human dignity, equality and freedom and taking into account all relevant factors.  

Section 7(2) also sets out an inclusive list of factors:
· the nature of the right;
· While there is no ‘hierarchy’ of rights as such, human rights that are considered absolute and non-derogable under international law, such as the prohibition on torture, would clearly require a much higher level of justification so far as limitations are concerned than, say, the right to freedom of expression.  

· the importance of the purpose of the limitation;

· The limitation must fulfil a pressing need and pursue a legitimate aim;

· The aim sought to be achieved should be ‘specific’ and not merely general and must be compelling and important, not ‘trivial’.
  

· It is the aim of the limit itself that should be the subject of scrutiny rather than the aim of the law as a whole.

· Financial considerations in and of themselves will almost never constitute a legitimate aim or justify a limitation on human rights.

· the nature and extent of the limitation;

· The limitation must be proportionate;

· the relationship between the limitation and its purpose;

· The limitation must be reasonably, rationally and by evidence connected to the aim.  It should be accompanied by ‘relevant and sufficient reasons’.
  It should not be, or operate in a way which is, arbitrary, unfair or not based on rational considerations.

· any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.

· This involves a consideration of whether the objective of the limitation be achieved in a way that does not interfere with, or interferes less with, human rights.
 

It is desirable that, so far as possible, the s 7 limitation provision be interpreted and applied consistently with international law and the Siracusa Principles.
  

It is also desirable that s 7 be interpreted so as to place the burden of proof in relation to the permissibility of a limitation on the party arguing that the limitation is justified and proportionate and that the ‘demonstrable justification’ require a ‘very high degree of probablity’ and evidence.
  
Section 7 also provides that the Charter should not be interpreted as giving a person, entity or public authority a right to limit or to destroy the human rights of any person.  This provision was included to safeguard against the possibility that the Charter might be misused to destroy or limit human rights.
  For example, the right to freedom of expression should not be used to destroy the right to privacy.  Rather, a balancing exercise is envisaged.

3.3 Recognition and Equality Before the Law 
The right to equality and freedom from discrimination is an integral component of the international human rights normative framework and is entrenched in both the ICCPR and ICESCR.
  
Reflecting the importance of the norm, s 8 of the Charter sets out a range of equality rights.  Specifically, it provides that every person:
· has the right to recognition as a person before the law;

· has the right to enjoy his or her human rights without discrimination;
 and
· is equal before the law, is entitled to the equal protection of the law without discrimination and has the right to equal and effective protection against discrimination.

Section 8(4) further states that measures taken to assist disadvantaged groups because of discrimination do not themselves amount to discrimination.  The purpose of this provision is to recognise that substantive equality is not necessarily achieved by treating everyone equally, and that special measures may be required to achieve equality for some groups in the community.
  
The definition of ‘discrimination’ in the Charter has the same meaning as provided in the Equal Opportunity Act 1995 (Vic).
  Thus, for the purpose of the Charter, discrimination is less favourable treatment on the grounds of a ‘protected attribute’, or the imposition of an unreasonable requirement condition or practice with which people with a particular attribute may have difficulty complying.  ‘Protected attributes’ include: age; breastfeeding; gender identity; impairment; industrial activity; lawful sexual activity; marital status; parental or carer status or status; physical features; political belief or activity; pregnancy; race; religious belief or activity; sex; and sexual orientation.  
Having regard to comparative and international law regarding the right to equality and non-discrimination, the likely interpretations and applications of s 8 seem to include the following.

First, pursuant to s 8(2), it is unlawful to discriminate against a person in any area that falls within the wide ‘ambit’ of a relevant human right even though there may not be any violation of that right.
  The application of s 8(2) does not presuppose a breach of any of the Charter’s substantive provisions.  A measure which itself conforms with the other human rights in the Charter may nevertheless violate s 8(2) if it is discriminatory.  Thus, in a UK case concerning treatment in detention, the House of Lords held that, notwithstanding that the detention involved did not violate any of the substantive rights of the European Convention, the detention did fall within the ‘ambit’ of the right to liberty and security such as to engage the prohibition on discrimination in the enjoyment of this right.
  On this issue, the House of Lords followed the European Court of Human Rights in Stec v United Kingdom
 where the Court stated that:

Article 14 (the prohibition on discrimination) complements the other substantive provisions of the Convention and the Protocols.  It has no independent existence since it has effect solely in relation to 'the enjoyment of the rights and freedoms' safeguarded by those provisions.  The application of Article 14 does not necessarily presuppose the violation of one of the substantive rights guaranteed by the Convention…it is also sufficient for the facts of the case to fall 'within the ambit' of one or more of the Convention Articles.  

The prohibition of discrimination in Article 14 thus extends beyond the enjoyment of the rights and freedoms which the Convention and Protocols require each State to guarantee.  It applies also to those additional rights, falling within the general scope of any Convention article, for which the State has voluntarily decided to provide.  
Second, pursuant to s 8(3), there is an immediate obligation on the government and public authorities to ensure that legislation, policies and programs prohibit discrimination and are themselves non-discriminatory.  
Third, pursuant to ss 8(2) and (4), read together, there may be a further substantive obligation on the government and public authorities to take positive steps and adopt special measures to address the needs of people experiencing disadvantage so as to enable them to realise all of their rights and freedoms.
  Having regard to international jurisprudence, these steps should include legislative, educative, financial, social and administrative measures that are developed and implemented using the maximum of available governmental resources.
  
3.4 Right to Life
Section 9 of the Charter recognises that every person has the right to life and the right not to be arbitrarily deprived of life.  
This provision is modelled on art 6(1) of the ICCPR.  The HRC has described the right to life as the supreme right from which no derogation is permitted,
 even in time of public emergency.  The right to life has also been recognised in a range of human rights instruments, including art 3 of the Universal Declaration of Human Rights,
 art 6 of the Convention on the Rights of the Child,
 arts 9 and 28 of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
 and, indirectly, in the Convention on the Elimination of All Forms of Discrimination against Women.
 
Given the supremacy of the right to life and its relationship with all other human rights and fundamental freedoms, international courts and tribunals have generally interpreted the right broadly.  For instance, in its General Comment No 6: The Right to Life, the HRC noted that the right to life ‘is a right which should not be interpreted narrowly’
 and ‘cannot properly be understood in a restrictive manner’.
  Thus, in the case of Mullin v Administrator, Union Territory of Delhi, the Supreme Court of India held that 

[t]he fundamental right to life which is the most precious human right and which forms the ark of all other rights must therefore be interpreted in a broad and expansive spirit so as to invest it with significance and vitality which may endure for years to come and enhance the dignity of the individual and the worth of the human person.  We think that the right to life includes right to live, with human dignity and all that goes along with it, namely, the bare necessaries of life such as adequate nutrition, clothing and shelter and facilities for reading, writing and expressing oneself in diverse forms, freely moving about and mixing and commingling with fellow human beings.

Developing this approach further, international courts and tribunals have interpreted the right to life as including both positive and negative rights and imposing negative, positive and procedural obligations.  Specifically, it has been held that the right to life imposes a negative right in that it requires public authorities not to arbitrarily or unlawfully deprive a person of his or her life, and a positive right in the sense that public authorities must adopt measures that are conducive to allowing a person to live with human dignity.  
The nature of the rights and obligations provided for by the right to life was helpfully summarised by Lord Bingham of the UK House of Lords in R (Middleton) v West Somerset Coroner:

The European Court of Human Rights has repeatedly interpreted article 2 of the European Convention as imposing on member states substantive obligations not to take life without justification and also to establish a framework of laws, precautions, procedures and means of enforcement which will, to the greatest extent reasonably practicable, protect life…  The European Court has also interpreted article 2 as imposing on member states a procedural obligation to initiate an effective public investigation by an independent official body into any death occurring in circumstances in which it appears that one or other of the foregoing substantive obligations has been, or may have been, violated and it appears that agents of the state are, or may be, in some way implicated.
 

(a) Positive Obligations Arising from the Right to Life
The right to life requires that public authorities take positive steps and adopt measures that are conducive to allowing a person to live with human dignity.  

For example, the HRC noted in General Comment No 6 that 

the protection of this right requires that States adopt positive measures.  In this connection, the Committee considers that it would be desirable for States parties to take all possible measures to reduce infant mortality and to increase life expectancy, especially in adopting measures to eliminate malnutrition and epidemics.

Accordingly, in EHP v Canada, the HRC found that the location of disposal sites for radioactive waste near residential areas could give rise to a legitimate claim that the right to life in art 6 had been breached.
  Similarly, in various Concluding Observations to state reports, the HRC has identified homelessness,
 the increasing rate of infant mortality,
 and the shorter life expectancy of women
 as matters to be addressed in accordance with art 6.

The right to life under art 2 of the European Convention for the Protection of Human Rights and Fundamental Freedoms
 has similarly been interpreted as imposing an obligation on states ‘not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction.’
  Examples from the United Kingdom as to the circumstances in which positive obligations may apply include:

· hospitals are under an obligation to provide life sustaining treatment where it is in the best interests of the patient;

· police and protective authorities are under an obligation to provide protection to a person who has received death threats or whose life is at ‘real and immediate risk’;
 and

· if a person is killed by an agent of the state (such as a police officer or the army), dies or is seriously injured while in the care, custody or control of the state or a public authority (such as in a prison, public hospital or train crash), the state has an obligation to ensure a prompt, effective and independent inquiry into the death or injury.
  

The international jurisprudence makes it clear that the right to life imposes particular obligations in relation to persons in detention.  For example, in Lantsova v Russian Federation,
 a case concerning the death of a previously healthy 25 year old man following inadequate medical treatment in prison, the HRC held that:

it is incumbent on States to ensure the right of life of detainees, and not incumbent on the latter to request protection … the essential fact remains that the State party by arresting and detaining individuals takes responsibility to care for their life.  It is up to the State party by organizing its detention facilities to know about the state of health of the detainees as far as may be reasonably expected.

Similarly, in Fabrikant v Canada,
 which concerned an alleged failure on the part of Canadian authorities to provide appropriate medical treatment to a prisoner suffering from a heart condition, the HRC stated that the State party is ‘responsible for the life and well-being of its detainees’ and has a positive duty to maintain an adequate standard of health for detainees.

Furthermore, in its Concluding Observations on Georgia, the HRC urged Georgia ‘to take urgent steps to improve the situation in prisons, in particular, sanitary conditions’.
  In its Concluding Observations on the Republic of Moldova, the HRC reiterated the State’s ‘obligation to ensure the health and life of all persons deprived of their liberty’, and urged the State to 

take immediate steps to ensure that the conditions of detention within its facilities comply with the standards set out in articles 6, 7 and 10 of the [ICCPR], including the prevention of the spread of disease and the provision of appropriate medical treatment to persons who have contracted diseases, either in prison or prior to their detention.

International and comparative jurisprudence also establishes that where the protection of the life of a person who is vulnerable or disadvantaged – such as a child or a person with a physical, intellectual or psychiatric disability – is concerned, there is a requirement for heightened vigilance and protection.

(b) Procedural and Investigative Obligations Arising from the Right to Life
The procedural obligations arising from the right to life were recently discussed by the UK Court of Appeal in JL, R (on the application of) v Secretary of State for the Home Department:

That express obligation on each State has been construed as imposing (a) a negative obligation, not intentionally and unlawfully to take a life, and (b) a positive obligation, to take appropriate steps to protect lives within the jurisdiction of the State.  It has further been construed as imposing procedural obligations.  One such obligation imposed on a State is to have an effective criminal and civil law under which either a prosecution can take place or a civil suit can be commenced under which an investigation can be carried out as to the civil or criminal responsibility for a death.  But in certain cases where the State itself is ‘accountable’, e.g. where the death has occurred through the act of an agent of the State, or where the death has occurred in custody, there can arise an obligation to carry out an investigation which has certain features; (i) the State itself must commence the investigation; (ii) the investigation or inquiry must be public or open to public scrutiny; (iii) the investigator must be independent of those persons involved; and (iv) the family must have a proper opportunity to participate.
  

Finally, it should be noted that s 9 of the Charter must be read together with the savings provision in s 48, which states that nothing in the Charter affects any law applicable to abortion or child destruction. 
3.5 Protection from Torture and Cruel, Inhuman or Degrading Treatment
Section 10 of the Charter recognises a person’s right not to be

· subjected to torture;

· treated or punished in a cruel, inhuman or degrading way; or

· subjected to medical or scientific experimentation or treatment without full, free and informed consent.  
With the exception of the provision relating to medical experimentation or treatment, s 10 is modelled on art 7 of the ICCPR.
  Pursuant to s 32(2) of the Charter, a court should also consider the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in interpreting and applying the right not to be tortured under s 10 of the Charter.  
Section 10 has particular relevance to persons in the custody, care or control of the state, including persons held in prisons, detention centres and mental health facilities.
  It may also be relevant to issues such as corporal punishment, child abuse or neglect, extradition, and systemic and serious discrimination.  
The purpose of art 7, according to the HRC, is to ‘protect both the physical and mental integrity … and the dignity of the individual’.
  Article 7 therefore prohibits ‘not only … acts that cause physical pain but also … acts that cause mental suffering to the victim’.
  

The ICCPR does not contain a definition of ‘torture’ or of ‘cruel, inhuman or degrading treatment or punishment’.  In its General Comment No 20 on art 7, the HRC states that
[t]he Covenant does not contain any definition of the concepts covered by article 7, nor does the Committee consider it necessary to draw up a list of prohibited acts or to establish sharp distinctions between the different kinds of punishment or treatment; the distinctions depend on the nature, purpose and severity of the treatment applied.
 
Consequently, where the HRC finds a violation to have occurred, it often fails to specify which aspect of the article has been breached.  Violations may simply be described as ‘violations of article 7’.
  For example, in Vuolanne v Finland,
 the author of the complaint had been subjected to military detention for a period of 10 days, during which time he suffered physical maltreatment and verbal intimidation.  The HRC stated that ‘what constitutes inhuman or degrading treatment falling within the meaning of article 7 depends on all the circumstances of the case, such as the duration and manner of the treatment, its physical or mental effects as well as the sex, age and state of health of the victim’.
  A similar approach appears to have been adopted under the CAT.  

While the assessment of what constitutes inhuman or degrading treatment is relative, it is clear that ‘ill treatment must attain a minimum level of severity if it is to fall within the scope of [the right]’.
  According to the European Court of Human Rights:

[T]he Court's case-law refers to ‘ill-treatment’ that attains a minimum level of severity and involves actual bodily injury or intense physical or mental suffering.  Where treatment humiliates or debases an individual, showing a lack of respect for, or diminishing, his or her human dignity, or arouses feelings of fear, anguish or inferiority capable of breaking an individual's moral and physical resistance, it may be characterised as degrading and also fall within the prohibition of Article 3.  The suffering which flows from naturally occurring illness, physical or mental, may be covered by Article 3, where it is, or risks being, exacerbated by treatment, whether flowing from conditions of detention, expulsion or other measures, for which the authorities can be held responsible.
  [citations omitted]

The UK House of Lords has stated that ‘treatment is inhuman and degrading if, to a seriously detrimental extent, it denies the most basic needs of any human being’.
  
Courts have also recognized that the scope of the right is flexible, and subject to changing contemporary values.  Thus, the European Court of Human Rights has stated that:

Having regard to the fact that the Convention is a living instrument which must be interpreted in light of present day conditions…certain acts which were classified in the past as inhuman and degrading as opposed to torture could be classified differently in the future.
  

Article 7 is considered to be one of the few absolute rights in the ICCPR; no restrictions or limitations on, or derogations from, the right are permitted.  In its General Comment No 20, the HRC affirms that ‘no justification or extenuating circumstances may be invoked to excuse a violation of article 7 for any reasons’.
  For example, in Mukong v Cameroon, the HRC rejected an attempt by the state party to justify appalling prison conditions on the basis of economic and budgetary problems.
  The UK Court of Appeal made a similar finding in R (Noorkoiv) v Secretary of State for the Home Department, where it held that the Government could not be excused from what were otherwise breaches of the right to liberty and freedom from cruel treatment in the prison context ‘simply by pointing to a lack of resources that are provided by other arms of government’.
  Similarly, the European Court of Human Rights has consistently stated that it is ‘incumbent on the…Government to organise its penitentiary system in such a way that ensures respect for the dignity of detainees, regardless of financial or logistical difficulties’.
  
International and comparative jurisprudence reflects a broad interpretation of the right to protection from torture or other cruel treatment or punishment, encompassing not only physical pain or suffering, but also psychological or mental pain or suffering.  Recent decisions of the European Court of Human Rights, for example, indicate that the following circumstances may give rise to a violation:
· severe fear, anguish and inferiority felt by the applicant while in police custody;

· unnecessary handcuffing in public view leading to humiliation and damage to self-esteem;
 and

· strip searching in circumstances where such a measure is not ‘absolutely necessary’ and where there are serious reasons to suspect that the prisoner was hiding an object or substance on or in their body.

A state's failure to act – including a failure to prevent, investigate, punish or provide effective remedies – may constitute a violation of the right to be free from cruel inhuman or degrading treatment.  According to the HRC, states have a positive obligation to promote safeguards to enforce the right not to be tortured or subject to cruel treatment or punishment.  Such safeguards may include:

· provisions against detention incommunicado;

· granting, without prejudice to the investigation, persons such as doctors, lawyers and family members access to detainees; 

· provisions requiring that detainees should be held in places that are publicly recognised and that their names and places of detention should be entered in a central register available to persons concerned; 
· provisions making confessions or other evidence obtained through torture or other treatment contrary to art 7 of the ICCPR inadmissible in court; and 
· measures for training and instructing law enforcement officials not to apply such treatment. 
The European Court of Human Rights has similarly held that a failure to act may constitute a violation of the right to freedom from torture under art 3 of the European Convention on Human Rights.  This includes, for example:

· failure to provide adequate facilities so as to ensure that people are not subject to degrading conditions, including:

· failure to provide adequate health care to a mentally ill prisoner;

· failure to provide appropriate drug withdrawal and medical treatment to a heroin dependent prisoner;

· failure to provide the level of medical care necessary to treat a prisoner with a severe urological condition, even where such health care may not be available to that same person outside of prison;

· failure to provide humane conditions of detention.  Prison conditions such as lack of natural light, inadequate ventilation, overcrowding, poor quality food and inadequate exercise facilities may amount to cruel, inhuman or degrading treatment even absent any intention on the part of authorities to humiliate or debase prisoners;

· failure of a local authority to act to prevent children in a family from ongoing abuse and neglect;
 and
· failure to provide support to persons so as to leave them destitute.
  
· failure to investigate, punish or provide remedies for breaches, including:
· failure of the authorities to provide adequate explanation for the applicant’s injuries while in custody, or to conduct a proper investigation into how they were sustained, constituted a violation;
 and
· failure of the state to take adequate disciplinary action against police officers responsible for subjecting a prisoner to cruel and degrading treatment amounted to a providing de facto immunity and violating the obligation to prevent and provide remedies for contravening conduct.
  
3.6 Freedom from Forced Work 
Section 11 of the Charter provides for freedom from forced work.  This encompasses the right to be free from slavery or servitude, and the right not to perform compulsory labour.
  
‘Slavery’ is effective ownership of a person while ‘servitude’ includes practices such as debt bondage or trafficking which involve economic exploitation and dominance by one person over another.  ‘Forced work’ refers to work exacted from a person under threat of a penalty and typically involves involuntariness and injustice, oppression or unjustifiable hardship.
 
Section 11 does contain exceptions to the general right of freedom from forced work.  It states that the right does not apply to:

· work or service normally required of a person under detention because of a court order;

· work or service required because of an emergency threatening the Victorian community; or

· work or service that forms part of normal civil obligations (such as, for example, jury duty).

This provision is likely to have particular relevance in the areas of sex slavery, human trafficking and domestic servants.  In a recent case, the European Court of Human Rights found France to be in violation of the prohibition on slavery under art 4 of the European Convention on Human Rights for failing to take adequate domestic steps to criminalise the practices of slavery, servitude and forced labour and for failing to take other effective measures to prevent any act intended to maintain a person in such circumstances.
  
3.7 Freedom of Movement
Section 12 of the Charter provides that a person who is lawfully within Victoria has the right to move freely within Victoria, and to enter and leave it, as well as the freedom to choose where to live.
  The right is likely to include a qualified right not to be moved to, or from, a particular location, and freedom from procedural impediments to free movement (such as requirements for prior notification for a public demonstration).  
The HRC has commented, in relation to the parallel right in art 12 of the ICCPR, that:

· liberty of movement is an indispensable condition for the free development of a person; and

· the permissible limitations which may be imposed on the rights protected by art 12 must not nullify the principle of liberty of movement, and are governed by the requirement of necessity provided for in art 12(3) of the ICCPR as well as the need for consistency with other ICCPR rights.

Further, in General Comment No 27, the HRC emphasised that the right to freedom of movement was to be protected from public, but also private interference, and that this right was particularly pertinent in the case of women.
 
However, the right to freedom of movement may, according to the HRC in General Comment No 27, be subject to such reasonable limitations as can be demonstrably justified in a free and democratic society.
  As stated in the explanatory memorandum to the Charter, acceptable restrictions on the freedom of movement may include: 
· restrictions on the freedom of movement of persons lawfully detained;

· restrictions on movement/place of residence based on a court order;

· restrictions based on family violence intervention orders.

The explanatory memorandum further indicates that the right to freedom of movement should be observed through government restraint, rather than through positive actions.  For example, the right does not require the provision of positive steps by a public transport operator to promote free movement.  
3.8 Privacy and Reputation
Section 13 of the Charter establishes that a person has the right not to have their privacy, family or correspondence unlawfully or arbitrarily interfered with, and the right not to have their reputation unlawfully attacked.
  It is intended that the right to privacy be interpreted consistently with the existing information privacy and health records framework in Victoria.
  

The HRC has stated in relation to the parallel right under the ICCPR that this right is a guarantee against interferences and attacks, whether they emanate from state authorities or from natural or legal persons.  Further, the HRC has stated that:

· the term ‘unlawful’ means that no interference can take place except in cases envisaged by the law;

· the prohibition against ‘arbitrariness’ is intended to guarantee that even interference provided for by law should be in accordance with the provisions, aims and objectives of the ICCPR, and should be, in any event, reasonable and proportionate in the particular circumstances;

· the term ‘privacy’ refers to the ‘sphere of a person’s life in which he or she can freely express his or her identity, be it by entering into relationships or alone’;

· the term ‘family’ should be given a broad interpretation to include all those comprising the family as understood in society and is not confined by marriage;

· the term ‘home’ includes ‘where a person resides or carries out their ordinary occupation’.

The right to privacy and respect for private life under art 8 of the European Convention on Human Rights has been considered extensively by the European Court of Human Rights.  In a recent case, Pretty v United Kingdom, the European Court stated that, 
the concept of ‘private life’ is a broad term not susceptible to exhaustive definition. It covers the physical and psychological integrity of a person.  It can sometimes embrace aspects of an individual's physical and social identity.  Elements such as, for example, gender identification, name and sexual orientation and sexual life fall within the personal sphere protected by Article 8.  Article 8 also protects a right to personal development, and the right to establish and develop relationships with other human beings and the outside world.  Although no previous case has established as such any right to self-determination as being contained in Article 8 of the Convention, the Court considers that the notion of personal autonomy is an important principle underlying the interpretation of its guarantees. [citations omitted]

Accordingly, the right to respect for private and family life, home and correspondence under art 8 of the European Convention has been considered to include:

· the right to have personal and health information kept private and confidential;

· an obligation on the part of public authorities to ensure that any personal information they collect is necessary, secure and accurate;

· the right to peaceful enjoyment of, and non-interference with, the home;

· the right not to be summarily evicted into a state of homelessness or inadequate housing;

· the right not to be subject to strip searches unless they are strictly necessary and comply with safeguards and precautions to protect the dignity of those being searched;

· the right to private and secure correspondence, including communication by letter, telephone, facsimile or email;

· the prima facie prohibition on the ability of employers to collect and store personal information about employees through the monitoring of telephone, email and internet correspondence;

· freedom to choose sexual identity;

· freedom to choose how a person looks and dresses; 
 and
· freedom from media intrusion.
  
The right may also impose an obligation on governments and public authorities to take positive steps and measures to prevent intrusions by third parties.  For example, in R. (Bernard) v Enfield LBC,
 the UK courts found that the authority had acted unlawfully and incompatibly with art 8 of the European Convention in failing for over two years to provide suitable accommodation for a family which included a severely disabled woman.  It was held that just satisfaction for the failure required an award of compensation, and the court used amounts recommended by the Ombudsman as guidance in ordering the payment of £10,000.  Similarly, the state may have an obligation to ameliorate, or protect people from, serious pollution.
  
Finally, as with many rights, the right to privacy may need to be balanced against other human rights.  For example, in R (Stevens) v Plymouth City Council and C, the UK Court of Appeal held that a County Council could disclose confidential information about an adult medical patient to his mother as it was necessary for her to be involved in his care.
  
3.9 Freedom of Thought, Conscience, Religion and Belief
Section 14 establishes that every person has the right to freedom of thought, conscience, religion and belief.
  The right includes the freedom to have or adopt a religion or belief of choice, and freedom to demonstrate religion or belief in worship, observance, practice and teaching, either by an individual or as part of a community, in public or in private.  It also includes the right not to have or adopt a religion or belief.  Section 14 also states that a person must not be coerced or restrained in a way that limits these freedoms.  
According to the HRC, commenting on the right to free thought, conscience, religion and belief under art 18 of the ICCPR, this right is profound and fundamental, and cannot be derogated from, even in times of public emergency.
  The HRC has also observed that:

· governments may not permit any limitations on the freedom of thought and conscience, or on the freedom to have or adopt a religion or belief of one's choice;

· it may be permissible to restrict freedom to manifest religion or belief only if such limitations are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others;

· the terms ‘belief’ and ‘religion’ are to be construed broadly, and are not limited to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions;

· the freedom to manifest religion or belief in worship, observance, practice and teaching encompasses a broad range of acts, including ritual and ceremonial acts, the display of symbols, the observance of holidays and days of rest, the observance of dietary regulations, and the wearing of distinctive clothing or headcoverings;
  

· the right protects against coercion to have or adopt a religion or belief, including the use or threat of physical force or penal sanctions to compel believers or non-believers to adhere to their religious beliefs and congregations, to recant their religion or belief or to convert.  The same protection is enjoyed by holders of all beliefs of a non-religious nature;
 and 
· in accordance with art 20 of the ICCPR, manifestations of religion or belief may not amount to propaganda for war or advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence.

The state also has an obligation to adequately protect people from religious vilification, hatred or serious offence.

3.10 Freedom of Opinion and Expression
Section 15 of the Charter establishes the right to hold an opinion without interference, and the right to freedom of expression.
  Freedom of expression includes the freedom to impart and receive
 information and ideas of all kinds, whether orally, in writing, in print, through art or another medium.  
The right to freedom of opinion and expression is particularly important in the areas of political communication, journalism and the media, demonstrations, industrial activity and ‘whistleblowing’.  Commenting on the right to freedom of expression under s 14 of the New Zealand Bill of Rights Act (NZ), the New Zealand Ministry of Justice has stated that:

Speech or an expression that is considered important to the ability of individuals to participate in core democratic processes, for example in elections, and political and social speech, is likely to enjoy a very high degree of protection.
  
The right to freedom of opinion permits no restrictions or limitations.  However, the right to freedom of expression is not free from limitations.  Section 15 states that freedom of expression is subject to special duties and responsibilities, and may be subject to lawful restrictions reasonably necessary to:

· respect the rights and reputation or other people; or

· for the protection of national security, public order, public health or public morality.

The Supreme Court of Canada has adopted a two-step inquiry to determine whether an individual’s freedom of expression has been infringed.  The first involves a determination of whether the individual’s activity falls within the freedom of expression.  The second step is to determine whether the purpose or the effect of the impugned government action is to restrict that freedom. 
 
Therefore, defamation laws which restrict absolute freedom of expression for the purpose of striking a balance with other rights may not breach s 15.
  Similarly, restrictions on hate speech or on racial or religious vilification may be permissible.  It is unlikely, however, that limitations are permissible on the communication of information or ideas which merely ‘offend, shock or disturb’, because such are the demands of that pluralism, tolerance and broadmindedness without which there is no democratic society’.
  It is important that any restrictions on the right to freedom of expression be examined with particular care and scrutiny.
  
Article 19(3) of the ICCPR contains a similar limitation on the freedom of expression, providing that ‘the exercise of the right to freedom of expression carries with it special duties and responsibilities and for this reason certain restrictions on the right are permitted which may relate either to the interests of other persons or to those of the community as a whole’.
  The HRC has noted that any state-imposed restrictions on the exercise of freedom of expression must not put the right itself in jeopardy.

3.11 Peaceful Assembly and Freedom of Association
Section 16 of the Charter establishes a right to peaceful assembly and freedom of association with others, including the right to join trade unions.
  
Freedom of assembly enshrines the right to individuals and groups to meet together to receive or impart information or ideas, to express their views or to hold a protest.  Freedom of assembly is not an absolute right
 and is confined to peaceful, non-violent assemblies (for example, riots would not be protected).  However, civil disobedience manifested without force may be protected.  Moreover, the right may impose a positive obligation on the government to facilitate peaceful assemblies
 and to take action to protect peaceful demonstrators from counter-demonstrators.
  The positive obligation of the state to secure genuine and effective respect for freedom of association and assembly is of particular importance to those with unpopular views or belonging to minorities because they are more vulnerable to victimisation.
  
Freedom of association permits a person to join together in groups formally to pursue common interests.
  Examples of such groups are:

· political parties;

· professional or sporting clubs;

· non-governmental organisations;

· trade unions; and

· corporations. 

The right may be limited to groups that form for a ‘public’ purpose — groups with solely private interests, such as family groups, are protected by the right to privacy in s 13 of the Charter.
  For example, in PS v Denmark, the HRC stated that a father’s complaint about restrictions on his ability to associate with his son did not breach the equivalent ICCPR provision (art 22).
  
The right to freedom of association includes the right not to associate with others.  
Article 22(2) of the ICCPR provides for permissible limitations to the exercise of the right to freedom of association.  An example of such a limitation occurred in MA v Italy.
  That case concerned a ban on the Italian fascist party, which the HRC found to be permissible.  Presumably, this was on the grounds of public order and national security. 
These limitations are reflected in the Charter.  Pursuant to s 7, the right to freedom of association may be subject under law to such reasonable limitation as can demonstrably be justified in a free and democratic society based on human dignity, equality and freedom.
  For instance, reasonable limits may be justified to ensure safety and security in Victorian prison facilities.

3.12 Protection of Families and Children
Section 17 of the Charter states that families are the fundamental group unit of society, and as such are entitled to protection by society and the state.
  The term ‘families’ is intended to be interpreted broadly, so as to recognise the diversity of families living in Victoria and to afford all such families protection.
  

The HRC has confirmed in General Comments 16 and 19 that it is not possible to give the concept of ‘family’ a standard definition, and has emphasised that protection should be given to any group of people regarded within a particular country or region as a ‘family’.
  
One of the principal ways in which the family is to be protected is through the promotion of family unity.  This is most relevant in the context of, and has most commonly been agitated in cases concerning, the reunification of migrants with their families who remain overseas.  In Australia, though this is more likely to be a matter for the federal jurisdiction, it is possible it may have some implications at state level, for example in the case of prisoners’ contact with families or the removal of a child from his or her home.  

The HRC has also emphasised that protection of families should be carried out by society, and requires the development of necessary protections by social institutions.
  

Section 17 of the Charter also establishes the right of the child, without discrimination, to protection in his or her best interests.  This provision is modelled on art 24(1) of the ICCPR.  The HRC has made the following comments in relation to the rights of the child:

· every possible economic and social measure should be taken to reduce infant mortality, to eradicate malnutrition among children, and to prevent them from being subjected to acts of violence and cruel and inhuman treatment or exploitation;
 and
· in the cultural field, every possible measure should be taken to foster the development of a child’s personality and to provide them with a level of education that will enable them to enjoy other rights, such as the right to freedom of opinion and expression.

The HRC has also stated that all necessary measures should be taken ‘ensure that children fully enjoy the other rights enunciated in the Covenant.

3.13 Taking Part in Public Life

It is a central principle of the international human rights framework that all people have the right, and should have the opportunity without discrimination, to participate in public affairs and, in particular, in decision-making processes that affect them.
  The concept of ‘public affairs’ is broad and extends to matters relevant to or affected by the exercise of governmental power across all levels (ie, local and state) and arms (ie, the legislature, executive and judiciary) of government.

The rights to participate in the conduct of public affairs, to vote and to be elected at periodic elections, and to have equal access to the Victorian public service, are recognised in s 18 of the Charter.  The section is modelled on art 25 of the ICCPR.

In art 25 of the ICCPR, the rights to take part in public life are guaranteed to ‘[e]very citizen’.  In s 18 of the Charter, the rights to vote and be elected at periodic elections, and to have equal access to the Victorian public service, are guaranteed to ‘[e]very eligible person’ (which in effect is likely to mean, for the most part, ‘every citizen’ of capacity and age), but the right to participate in public affairs extends to ‘[e]very person in Victoria’.  The right to participate in public affairs conferred by the Charter is thus broader in terms than that in the ICCPR.

In relation to art 25 of the ICCPR, the following principles apply:

· ‘Any conditions which apply to the exercise of the rights protected by article 25 should be based on objective and reasonable criteria.’
   All of the following comments should be read in light of this general principle.  For example, the right to vote at elections can only be restricted by reference to ‘objective and reasonable criteria’ such as by the setting of a minimum age.

· The right to take part in the conduct of public affairs encompasses legislative, executive and administrative powers, taking in public administration and policy ranging from the international through to the regional and local level.

· Methods of participation in public life include: exercising legislative or executive power; amending a state’s constitution; voting in referenda and elections; taking part in popular assemblies; and engaging in public debate and dialogue with elected representatives.

· There must be ‘[g]enuine periodic elections … held at intervals which are not unduly long and which ensure that the authority of government continues to be based on the free expression of the will of the electors’.
  The state must ensure that all persons entitled to vote are able to do so, including by not instituting obstacles to registration or excluding the homeless, prohibiting intimidation and coercion of voters, and conducting education and registration campaigns.
  Positive measure should be taken to overcome specific difficulties, such as illiteracy, language barriers, poverty or impediments to freedom of movement which prevent people entitled to vote from exercising their rights effectively.  The state is under numerous other obligations in relation to elections.

· Strategies must be developed, special measures taken and resources dedicated to provide for the consultation and inclusion of individuals and groups who are marginalised or have special needs (such as people experiencing homelessness or poverty) in the development and implementation of public policies and programs.
  
· For access to the public service to be equal: ‘the criteria and processes for appointment, promotion, suspension and dismissal must be objective and reasonable’.  In some circumstances, affirmative measures for specific citizens or classes of citizens may be appropriate.  Access should be based on principles of equal opportunity and merit, and should include security of tenure.
  The term ‘public service’ is quite broad.

· The rights guaranteed by art 25 can only be fully supported by concomitant freedoms of expression, assembly and association, including (but not limited to) a free press and the freedom to organise politically.

3.14 Cultural Rights

The rights of persons with particular cultural, religious, racial and/or linguistic backgrounds to enjoy their culture, practise their religion, and use their language in community with others of their background are recognised in s 19(1) of the Charter.  

Section 19(2) specifically recognises that Aboriginal persons have distinct cultural rights which include enjoyment of their identity and culture, maintenance and use of their language, maintenance of kinship ties, and maintenance of ‘their distinctive spiritual, material and economic relationship with the land and waters and other resources with which they have a connection under traditional laws and customs’.  

Section 19 of the Charter is modelled on art 27 of the ICCPR; in particular, s 19(2) reflects decisions of the HRC extending art 27 to the protection of rights of indigenous peoples.
  The section also draws on s 4 of the Multicultural Victoria Act 2004 (Vic).

In relation to art 27 of the ICCPR, the following principles apply:

· The particular rights of members of ethnic, religious or linguistic minorities recognised in art 27 are separate from and in addition to the general rights that such people enjoy under other provisions of the Covenant in common with everyone else.
  

· The rights recognised in art 27 are conferred on all members of minority groups existing within a state party, even if they are not nationals, citizens or permanent residents of the state.  The rights are enjoyed equally by temporary visitors to a state.
  The state does not have power to define a ‘minority’ or its membership.

· States may be under an obligation to take ‘positive measures … to protect the identity of a minority and the rights of its members to enjoy and develop their culture and language and to practise their religion, in community with the other members of the group’.

· One form in which culture manifests itself is in ‘particular way[s] of life associated with the use of land resources, especially in the case of indigenous peoples’.
  This is recognised in s 19(2) of the Charter, which goes beyond the express provisions of the ICCPR.

· The protection of rights provided by art 27 ‘is directed towards ensuring the survival and continued development of the cultural, religious and social identity of the minorities concerned, thus enriching the fabric of society as a whole’.

3.15 Property Rights

Section 20 of the Charter provides that a person must not to be deprived of property other than in accordance with law.  This section has no direct equivalent in the ICCPR.
  However, the ICCPR does require states parties to the Covenant to respect and ensure to all individuals within their territories the rights recognised in the Covenant without any distinction, including as to property.

Although the term ‘property’ is not defined in the Charter, it is likely to be interpreted broadly to include both real and personal property, and possibly also intellectual property.  

The term ‘deprived’ is similarly not defined in the Charter but is likely to include transfer, extinguishment, disposition, destruction or substantial lessening of value.  

The Human Rights Consultation Committee, on whose report the Charter was largely modelled, referred to the federal constitutional guarantee of ‘just terms’ where property is compulsorily acquired by the state and noted that the guarantee does not apply to property acquired under state law.
  However, the right ‘does not provide a right to compensation’.
  Beyond this, it is difficult to comment on the likely content of this right.  The broadly equivalent rights in the European Convention on Human Rights and the South African Constitution are expressed in much more detail than s 20 of the Charter and so jurisprudence of courts on those provisions is likely to be of limited value in interpreting s 20.
3.16 Right to Liberty and Security of Person

The rights of persons: 

· to liberty and security; 

· not be arbitrarily arrested or detained; 

· not be deprived of liberty except in accordance with law;

· to be informed of the reasons for being arrested and of any proceedings to be brought against them;

· to promptly be brought before a court and brought to trial; and

· to other related procedures and guarantees, including the right not to be imprisoned merely for being unable to fulfil a contractual obligation,

are recognised in s 21 of the Charter.  This section is modelled on art 9 of the ICCPR, except the right to freedom from imprisonment for contractual breach, which is modelled on art 11.
  

According to the Explanatory Memorandum, by contrast to the equivalent provision in the Canadian Charter, s 21 of the Victorian Charter is ‘concerned primarily with physical liberty [and] is not intended to extend to such matters as a right to bodily integrity, personal autonomy or a right to access medical procedures’.
  

In relation to art 9 of the ICCPR, the HRC has stated that following principles apply: 
· The right applies to all deprivations of liberty and not just in respect of criminal cases, listing deprivations in the instances of ‘mental illness, vagrancy, drug addiction, educational purposes, [and] immigration control’ as examples.
  This includes preventive detention.
  

· The state has horizontal obligations to protect individuals’ rights to personal security as against other private individuals.
 
· The right to liberty probably does not preclude states from imposing restrictions on people’s ability to move freely within a state.
  However, such restrictions may violate the right to freedom of movement.
 
· Pre-trial detention should only be used in exceptional circumstances, and should be as short as possible.
 
· The extent of the requirement that a person ‘promptly’ be brought before a court and to trial is unclear.  It has been suggested that somewhere between three and five days is likely to be the limit, but that there are signs that there is a trend towards a stricter view regarding this limit.

While art 9 of the ICCPR is generally concerned with the lawfulness of detention, the HRC has stated that: 
the notion of ‘arbitrariness’ must not be equated with ‘against the law’ but be interpreted more broadly to include such elements as inappropriateness and injustice.  Furthermore, remand in custody could be considered arbitrary if it is not necessary in all the circumstances of the case … the element of proportionality becomes relevant in this context.

In A v Australia,
 the HRC also stated that the following considerations are relevant to whether detention is arbitrary:

· whether there has been individual consideration of whether detention is necessary rather than a blanket decision to detain a class of people;

· the length of time of non-punitive detention; and

· whether detention is a disproportionate measure in the circumstances.  
The HRC found in that case that administrative detention of an asylum seeker was arbitrary and in breach of art 9 on the basis that he was detained for four years pursuant to a blanket policy of detaining all persons in his situation.  
In the United Kingdom, the following situations, among others, have been argued to constitute a breach of the analogous right to personal freedom under art 5 of the European Convention on Human Rights:

· delays in the processing of asylum applications while the applicants were held in detention;

· the imposition of mandatory life sentences for murder;

· the detention of persons for several hours in a police cordon;

· delays in the process for reviewing the involuntary detention of persons for mental health treatment purposes;
 and
· delays in the consideration of an application for parole entitled a prisoner.

The European Court of Human Rights has also considered the right to liberty and security, particularly the right to freedom from arbitrary detention, in a number of cases pertaining to remand detention.  This jurisprudence establishes that:

· a person charged with an offence should always be released pending trial, unless the prosecution can show there are ‘relevant and sufficient’ reasons to justify detention;
· a reasonable suspicion that a person has committed an offence is a necessary precondition for the lawfulness of detention but, after a certain lapse of time, it no longer suffices;

· the ‘gravity of the charge(s)’ and the ‘severity of [a] potential sentence’ will not in itself legitimise prolonged detention;

· continued detention will only be justified if there are specific indications of a public interest which, notwithstanding the presumption of innocence, outweigh the rule of respect for individual liberty;

· the state must ‘scrupulously examine’ and address ‘evolving circumstances’ in order to legitimise the continued deprivation of liberty of a defendant.  ‘Mere repetition’ of earlier rationales in the ‘later stages of investigation’ will not justify continued detention;
· the authorities must also demonstrate ‘due and special diligence’ in ensuring the expeditious conduct of proceedings; and

· detained persons must have the ability to ‘obtain a review by a court of the lawfulness of their detention both at the time of the initial deprivation of liberty and, where new issues of lawfulness are capable of arising, periodically thereafter’.
  
3.17 Humane Treatment When Deprived of Liberty

The right to be treated humanely when deprived of liberty is recognised in s 22 of the Charter.  
In addition to establishing the right of all persons deprived of liberty to be treated with humanity and with respect for the inherent dignity of the human person, s 22 also establishes that accused persons who are detained and persons who are detained without charge should: 

· generally be segregated from convicted offenders;
 and

· be treated in a way appropriate to a person who has not been convicted.

This section is modelled on art 10 of the ICCPR, but has a wider scope in that it specifically refers to the right of persons who are detained but have not been convicted to humane treatment.
 

In relation to art 10 of the ICCPR, the following principles apply:

· The rights apply ‘to any one deprived of liberty under the laws and authority of the State who is held in prisons, hospitals — particularly psychiatric hospitals — detention camps or correctional institutions or elsewhere’.
  This is reflected in the wording of the Charter, noted above.

· The Standard Minimum Rules for the Treatment of Prisoners
 and the Body of Principles for the Protection of all Persons under Any Form of Detention or Imprisonment
 should be taken into account in determining the content of the obligation to treat detainees with humanity and dignity.  The travaux preparatoires of the ICCPR support that approach in relation to the Minimum Rules
 and the HRC has applied the Minimum Rules in giving content to article 10 and, in connection with article 10, have asked State parties in their reports to indicate to what extent they are applying the Minimum Rules and the Body of Principles.
  Carr J (dissenting in the overall result) used the Minimum Rules and the Body of Principles to construe article 10 in respect of the right to humane treatment in detention in Wu v Minister for Immigration for Ethnic Affairs.

· Article 10 imposes a positive obligation on the state towards persons who are particularly vulnerable because of their status as persons deprived of liberty.  In accordance with this article, persons deprived of their liberty may not be:
subjected to any hardship or constraint other than that resulting from the deprivation of liberty; respect for the dignity of such persons must be guaranteed under the same conditions as for that of free persons.  Persons deprived of their liberty enjoy all the rights set forth in the Covenant, subject to the restrictions that are unavoidable in a closed environment.

· The implementation of the right is not dependent on the material resources available to the state and the right must be enjoyed by all persons without any kind of distinction as to race, sex, etc.

· Article 10(3) provides, inter alia, that ‘[t]he penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation’.  The HRC has emphasised that every penitentiary system must seek to realise that aim and must not be ‘only retributory’.
  There is no equivalent provision in s 22 of the Charter but it is arguable that the same essential aim informs s 22.  
Breaches of art 10(1) have been found, inter alia, in cases where the prisoner is denied adequate bedding, food, exercise or medical attention; is exposed to unsanitary food/water and/or living conditions; physical abuse; extended periods of isolation; overcrowding; lack of educational opportunities, work or reading materials; and physical, psychological and verbal abuse.
  
Article 10(1) also complements the ban on torture or other cruel, inhuman or degrading treatment or punishment contained in art 7 of the ICCPR.  Thus, persons deprived of their liberty may not be subjected to treatment that is contrary to art 7, including medical and scientific experimentation, nor may they be subjected to any hardship or constraint other than that resulting from the deprivation of liberty.
  Consistently with the jurisprudence of the HRC in respect of art 7, the HRC has recognised that mental distress and deterioration caused by detention may constitute a breach of art 10(1). 
3.18 Children in the Criminal Process

The rights of children in the criminal process are recognised in s 23 of the Charter.  These include: 

· the right of a child who is detained to be segregated from adults in detention;

· the right of an accused child to be brought to trial as quickly as possible (which goes beyond the requirement of ‘a reasonable time’ as required in respect of adults);
 and

· the right of a child who has been convicted to be treated in a way appropriate to their age.

The Charter defines ‘child’ as a person under the age of 18.
  
This section is modelled on arts 10(2)(b) and 10(3) of the ICCPR.
  
The interpretation and application of s 23 may be further influenced by other international instruments relevant to children in the criminal process, including:

· United Nations Rules for the Protection of Juveniles Deprived of their Liberty;

· United Nations Standard Minimum Rules for the Administration of Juvenile Justice;
 and

· United Nations Guidelines for the Prevention of Juvenile Delinquency.

3.19 Fair Hearing
The right to a ‘fair hearing’ is recognised in s 24 of the Charter, which provides that:

(1)
A person charged with a criminal offence or a party to a civil proceeding has the right to have the charge or proceeding decided by a competent, independent and impartial court or tribunal after a fair and public hearing.

(2)
Despite sub-section (1), a court or tribunal may exclude members of media organisations or other persons or the general public from all or part of a hearing if permitted to do so by a law other than this Charter.

(3)
All judgments or decisions made by a court or tribunal in a criminal or civil proceeding must be made public unless the best interests of a child otherwise requires or a law other than this Charter otherwise permits.

Section 24 applies to both persons charged with criminal offences
 and persons who are party to a civil proceeding.
  

The right to a ‘fair hearing’ under s 24 of the Victorian Charter is broadly similar to provisions in other jurisdictions, including art 14(1) of the ICCPR,
 although the wording used varies slightly.  

The concept of a fair hearing contains many elements and the standards against which a hearing is to be assessed in terms of fairness are interconnected.  At the very least, the minimum basic elements of the right to a fair hearing can be said to consist of:

· equal access to, and equality before, the courts;
· the right to legal advice and representation;

· the right to procedural fairness;

· the right to a trial without undue delay;

· the right to a competent, independent and impartial tribunal established by law;
· the right to a public hearing;
· the right to have the free assistance of an interpreter where necessary; and
· certain rights in respect of self-represented litigants.  

Each of these elements of the right to a fair hearing is discussed further below.

It is notable that while many of these elements may also arise under the common law, s 24 of the Charter provides for ‘a positive right to a fair trial, rather than the right not to be tried unfairly as the common law provides’.
  
(a) Equal Access to Courts

Article 14 of the ICCPR has been interpreted to signify that all persons must be granted, without discrimination, the right of equal access to the justice system.  The administration of justice must ‘effectively be guaranteed in all cases to ensure that no individual is deprived, in procedural terms, of his/her right to claim justice’.
  This is inherently linked with notions of equality before the courts and may raise issues of court fees, complexity of procedure, a right to legal aid, awarding of costs and discrimination.  

Courts have determined that equal access to the courts requires the legal system to be set up in such a way as to ensure that people are not excluded from the court process.
  However, this right is not unlimited and courts have generally recognised the following categories of exclusion from the court process:

· litigants who bring cases without merit;

· bankrupts;

· minors;

· people who fall outside a reasonable time-limit or limitation period for bringing a case;
 and

· other people where there is a legitimate interest in restricting their rights of access to a court, provided the limitation is not more restrictive than necessary.

It is important to note, however, that the right to a fair hearing is a fundamental human right which must not be limited in the mere interests of ‘practicality and convenience’.

Limitations on the right to equal access to courts are discussed in further detail below.

Equal access to courts has also been linked to the notion of equality before the courts.  In Olo Bahamonde v Equatorial Guinea, the HRC stated that ‘a situation in which an individual’s attempts to seize the competent jurisdictions of their grievances are systematically frustrated runs counter to the guarantees of Article 14(1)’.
  
In Graciela Ato del Avellanal v Peru, the HRC was of the view that the preclusion of married women from bringing suits regarding matrimonial property breached article 14(1) of the ICCPR as it discriminated against litigants on the basis of sex and marital status.

(b) Right to Legal Advice and Representation

The jurisprudence regarding legal aid emphasises that the right to a fair hearing does not impose an obligation on the state to provide free legal assistance in civil matters.  It does, however, require the state to make the court system accessible to everyone, which may itself entail the provision of legal aid.  Indeed, the complexity of some cases may actually require legal aid to ensure a fair hearing.
  

According to the HRC’s recent Draft General Comment on art 14 of the ICCPR, availability or access to legal assistance is often determinative of whether or not a person can access the relevant judicial proceedings or participate in them in a meaningful way.
  The HRC also encourages states to provide free legal aid in all types of cases where the individual cannot afford it, but observed that there may be situations where states are positively obliged to provide it.

In P C and S v UK,
 the European Court held that the failure to provide an applicant with a lawyer was a violation because, in the circumstances, legal representation was deemed to be indispensable.  Lack of legal representation prevented the party from putting forward their case effectively because of the complexity, high emotional content and serious consequences of the proceedings.  

A state’s obligation to provide legal aid was further clarified in Steel and Morris v UK in which the European Court held that states ‘enjoy a free choice of the means to be used in guaranteeing litigants the right to a fair trial.’
  The European Court reiterated that legal aid schemes represent but one of those means.  The Court added that the right of access to a lawyer is not absolute and may be subject to restriction provided that those restrictions pursue a legitimate aim and are proportionate.  It may be acceptable to impose conditions on the grant of legal aid based on the financial situation of the applicant or on the prospects of their success in the proceedings.  It is not incumbent upon the state to seek, through public funds, to ensure total equality of arms as long as each side is afforded a reasonable opportunity to present their case under conditions that do not put them at a substantial disadvantage.

The case of Currie v Jamaica
 involved a prisoner on death row and his ability to launch a constitutional challenge.  The HRC found that the state’s denial of legal aid amounted to a denial of a fair hearing.  Although the HRC did not regard provision of legal aid as an absolute right of litigants, it held that the state was under an obligation to make proceedings in the constitutional court available and effective.  The complexity of constitutional proceedings was a significant factor in determining that legal aid was required.  It was not the denial of legal aid itself that amounted to a breach but rather that its absence resulted in a denial of access to the courts, which the state did not rectify in any other way.  

Similarly, in Golder v United Kingdom,
 the applicant, a prisoner, was denied access to his solicitor to discuss the prospect of bringing a civil suit.  This was held to violate his right to a fair hearing because although not preventing him from bringing a proceeding altogether, it did prevent him from commencing it at that time.  The European Court held that the fair conduct of a civil proceeding is meaningless if one does not have the right to bring the proceeding in the first place and explained that the convention presupposes the right of access to the courts just as it presupposes the existence of the courts themselves.

In Airey v Ireland,
 the European Court held that fulfilment of a duty under the ECHR requires positive action by the state and thus it is a positive duty to ensure effective access to the courts.  Likewise, in its Concluding Observations on Norway, the HRC noted that civil proceedings are serious enough to warrant an entitlement to legal aid when they concern the attempted enforcement of a right protected by the ICCPR.

Most recently, in Jarrett (R on the Application of) v Legal Services Commission
 and Challender (the Queen on the application of) v Legal Services Commission,
 the UK High Court held that where the withholding of legal aid would make the assertion of a civil claim practically impossible or where it would lead to an obvious unfairness of the proceedings, the state will be positively required to provide civil legal aid.  
In sum, the jurisprudence indicates that an individual’s access to the justice system should not be prejudiced by reason of his or her inability to afford the cost of independent advice or legal representation.  

(c) Costs of Litigation

An important aspect of ensuring equal access to justice is the applicant’s ability to pay the associated costs and the discriminatory effect this has on disadvantaged members of the community.
  

In Kreuz v Poland,
 the requirement to pay court fees was held to be a violation of article 6 of the ECHR because it imposed a disproportionate burden on the individual.  While the right to a fair hearing does not endow citizens with the right to free civil proceedings, the European Court said that the imposition of court fees must be balanced against the burden placed on the individual litigant.  The relevant factors in this case were:

· the level of court fees involved;

· the court had refused his application without taking into consideration any evidence; and

· under the relevant domestic law, an exemption from fees could be revoked when the circumstances of the individual changed, effectively suspending the fees temporarily and allowing the applicant to commence his proceedings.

The significance of the issues raised by a case is also relevant to the compatibility or incompatibility of court fees with the right to a fair hearing.
  

In Aarela v Finland,
 the HRC held that a rigid application of a policy to award costs to the winning party may breach the right of access to justice contained in the right to a fair hearing.  The imposition of substantial costs against a disadvantaged claimant may prevent them from bringing a proceeding at all and therefore hinder their ability to remedy a breach of their rights.  The HRC held that there should be judicial discretion to consider individual circumstances on a case-by-case basis and that, without such a discretion, the imposition of indiscriminate costs acts as a strong deterrent to the whole community, particularly its disadvantaged members, in exercising their right to have their complaint heard.  
Notions of fairness in matters relating to security for costs have undergone a case-by-case development.  In Ait Mouhoub v France,
 the requirement to pay 80,000 francs for proceedings against the gendarmes was held to be a disproportionate obstacle to the author’s access to court.  However, in Tolstoy Miloslavsky v UK,
 the payment of 124,900 pounds was not considered an infringement of art 6 of the ECHR.

It is clear that the availability of funding for the costs of litigation, including court fees, disbursements and awards of costs is critical to ensuring access to justice for impecunious litigants.  In many cases, a lack of available funding creates a significant barrier to progressing claims and may result in an individual being unable to access justice effectively.  

(d) Right to Procedural Fairness

Article 14 of the ICCPR provides procedural guarantees as to the conduct of a hearing.  Essentially, the right ensures litigants have the opportunity to present their case in conditions without substantial disadvantage compared to the other party.  However, the right to procedural fairness does not necessarily amount to a guarantee of a favourable outcome and errors of fact or law do not amount to a violation of the right.
  The procedural guarantees include equal access to courts, fair and public hearings, and the competence, impartiality and independence of the judiciary.
  The same procedural rights must be given to each party involved unless distinctions can be justified on objective and reasonable grounds.

More specifically, the interests of equality between parties demand that each side be given the opportunity to respond to evidence put forward by the other.  This may include access to material held by the other side or an equal ability to cross-examine witnesses.
  In Gertruda Hubertina Jansen-Gielen v The Netherlands,
 the HRC stated that there is a duty imposed on courts (in the absence of time limits) to ensure that each party has the opportunity to challenge the documentary evidence that the other has filed and that proceedings should be adjourned if necessary.  The ECHR has also found that a fair hearing requires parties to have the opportunity to have knowledge of and comment on all evidence adduced.

In Anni Aarela and Jouni Nakkalajarvi v Finland,
 the authors were precluded from responding to a brief the other party had submitted and which was then relied upon to their detriment.  The HRC held that justice required the ability of each party to contest the arguments and evidence of the other party.  The HRC also determined that the onus of establishing unfairness lies on the author.

In the case of Daniels v Walker,
 the parties agreed on a joint expert in accordance with the UK Civil Procedure Rules.  However, one of the parties was dissatisfied with the report but was denied permission to seek their own expert.  They consequently argued a breach of the right to a fair trial because denial had ‘barred the essential or fundamental part of [their] claim’.  The court agreed and said that where there were sound reasons for a party wishing to obtain further evidence before deciding whether to challenge part or whole of a report, then the request to instruct another expert should be allowed at the court’s discretion.  If, however, the damages claimed are modest, the court may, in the interests of proportionality, refuse the request and merely allow the party to put questions to the expert who had already prepared the report.

In the case of Pappas v Noble,
 the ACT Supreme Court held that a provision in another Act which had the effect of rendering evidence inadmissible that would otherwise be determinative in civil proceedings would be inconsistent with the right to a fair trial.

(e) Right to an Expeditious Hearing

According to the HRC’s Draft General Comment No 32, an important aspect of a fair hearing is its expeditiousness.  In fact, the most litigated requirement under art 6 of the ECHR is the obligation to ensure that proceedings do not exceed a reasonable time.
  Delays in civil proceedings that cannot be justified by the complexity of the case or the behaviour of the parties are not compatible with the right to a fair hearing.
  It is clear from the jurisprudence that the level of expeditiousness required will depend very much on the circumstances of the case.  Factors to be taken into account include:

· the type and complexity of the case;

· the conduct and diligence of both sides of the dispute;
· the conduct and diligence of the court; and
· what is at stake for the applicant in the dispute.

Some examples of decisions on the reasonableness of delay include:

· the European Court placed a greater emphasis on the need for an expeditious hearing in the case of a terminally ill AIDS patient in X v France
 and in a case concerning the adoption of a child in H v United Kingdom;

· the European Court held that an employment dispute which lasted 9 years was unreasonable in the overall circumstances;

· the HRC has held that a delay of 7 years in a dismissal complaint was unreasonable, as was a further two and a half year delay in the implementation of the remedy.
  Conversely, two years and nine months was considered reasonable for a dismissal complaint in Casanovas v France;

· the HRC held that 4 years in a case where a company’s affairs had been placed under judicial supervision was a reasonable delay given the complexity of the case;

· in Fei v Colombia,
 a matter concerning the custody of children, the HRC considered the case to be a clear breach of art 14 of the ICCPR because custodial issues particularly require expeditious proceedings.  Each matter took several years, there were inexplicable delays on the part of the state and the determination was handed down before the expiration of time to enter a defence;  

· in the ACT, s 21 of the ACT Act was used to allow a civil action to proceed despite the expiry of time limitations and delay.
  In the circumstances, the court considered that to deny the applicant would have been unjust and there was no prejudicial effect on the other party.

A lack of resources and chronic under-funding of the legal system generally cannot be an excuse for unacceptable delays.
  In Procurator Fiscal v Watson and Burrows, the House of Lords (drawing on jurisprudence of the European Court) stated that it is generally incumbent on contracting states to organise their legal systems so as to ensure that the reasonable time requirement is honoured.
  

In its Concluding Observations on Croatia,
 the HRC highlighted concerns over breaches of art 14 arising from the suspension or discontinuance of cases because of the operation of statutes of limitations where there had been delays in the administration of justice through no fault of the litigants.  The HRC stated that it is the obligation of the state to ensure compliance with all the requirements of art 14 and that in this case it was necessary for Croatia to accelerate reform of the judicial system through, among other things, the simplification of procedures and the training of judges and court staff in efficient case management techniques. 

(f) Right to a Public Hearing

Article 14 of the ICCPR guarantees the right to a public hearing as one of the essential elements of the concept of a fair trial.  It is a right belonging to the parties, but also to the general public in a democratic society.  

The publicity of a trial includes both the public nature of the hearings and the publicity of the judgment eventually made in a case.  The right to a public hearing means that the hearing should be conducted orally and publicly.  The court or tribunal is obliged to make information about the time and venue of the hearing available and to provide adequate facilities for attendance by interested members of the public, within reasonable limits.

These concepts were considered in G.A. Van Meurs v The Netherlands,
 where the HRC held that labour disputes argued in oral hearings before a court are subject to the requirement that they be held publicly.  Importantly, the HRC noted that this is a duty imposed upon the state and is not dependent on any request by the parties.  

The right to a public hearing may be limited in certain circumstances where the interests of morals, public order or national security, or the interests of those under 18 or the privacy of the parties, require an exclusion of the public and the press.  Article 6 of the ECHR provides that:

…  [The] public may be excluded from all or part of the trial in the interest of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

However, any exclusion of the public must only go as far as is necessary to protect those interests.  Even where the public has been excluded from the hearing, the court must pronounce its judgment in public.
(g) Right to an Interpreter

While the right to the free assistance of an interpreter is only guaranteed in criminal proceedings,
 in certain circumstances, the right to a fair hearing in civil matters will include the right to an interpreter.  In the UK, public authorities must ensure that any person who is subject to a decision-making process has access to an interpreter if required.

In Victoria, the court plays no role in civil proceedings in organising an interpreter to be present or to ensure that the services of an interpreter are available where required.  The unavailability of interpreting services in the courts presents a major barrier to access to justice.  A party’s ability to participate in the legal process is severely undermined where he or she is unable to afford to pay for an interpreter to attend a hearing.  

(h) Rights of Self-Represented Litigants
Courts have recognised that the right to a fair hearing is particularly important in respect of self-represented litigants.  The principles relevant to access to justice for self-represented litigants, and the obligations of the court to ensure that self-represented litigants receive a fair hearing, where recently summarised by the Supreme Court of Victoria as follows:

Every judge in every trial, both criminal and civil, has an overriding duty to ensure the trial is fair.  A fair trial is the only trial a judge can judicially conduct.  The duty is inherent in the rule of law and the judicial process.  Equality before the law and equal access to justice are fundamental human rights specified in the ICCPR.  The proper performance of the duty to ensure a fair trial would also ensure those rights are promoted and respected. 

Most self-represented persons lack two qualities that competent lawyers possess - legal skill and ability, and objectivity.  Self-represented litigants therefore usually stand in a position of grave disadvantage in legal proceedings of all kinds.  Consequently, a judge has a duty to ensure a fair trial by giving self-represented litigants due assistance.  Doing so helps to ensure the litigant is treated equally before the law and has equal access to justice. 

The matters regarding which the judge must assist a self-represented litigant are not limited, for the judge must give such assistance as is necessary to ensure a fair trial.  The proper scope of the assistance depends on the particular litigant and the nature of the case. The touchstones are fairness and balance.  The assistance may extend to issues concerning substantive legal rights as well as to issues concerning the procedure that will be followed.
 
(i) Limitations on the Right to a Fair Hearing

The right to a fair hearing is not absolute.  However, it is well established that any limitation on the right must be in pursuit of a legitimate aim and there must be a reasonable proportionality between the means employed and the aim sought to be achieved.
  Any limitations must be based upon reasonable and objective grounds.
  Furthermore, they should not impair the ‘essence’ of the right to a fair hearing.

Determination of what is proportionate is heavily dependent on the individual circumstances of the case.  In ensuring equal and uninhibited access to justice, courts have to balance the interests of individuals with the need to manage case load and avoid unnecessary delays.  The avoidance of delay is, in itself, part of ensuring better access to justice for genuine litigants.
  While restrictions impacting on the right to a fair hearing are allowed in some cases, courts have acknowledged that a restrictive interpretation of the right to a fair hearing should not be taken.

In R v HM Attorney General, ex parte Andy Covey,
 the UK High Court made it clear that the process of declaring someone a vexatious litigant was not necessarily an unjustified interference with their right of access to the court.  Restriction of a vexatious litigant was required for legitimate protection of the legal process as well as those against whom the respondent may decide to litigate in the future. The court held that exclusion was the only proper course in the circumstances and it did not amount to a denial of the respondent's access to a court under article 6.  The European Court’s jurisprudence recognises the need for the reasonable and proportionate ordering by the court of its processes, including the requirement of a filter in some cases to ensure that the court processes are properly used.

3.20 Rights in Criminal Proceedings

Certain rights in respect of criminal proceedings are recognised in s 25 of the Charter.  These include the rights:

· to be presumed innocent until proved guilty according to law;

· to be informed promptly and in detail of the charge;

· to have enough time and facilities to prepare a defence and to communicate with a lawyer; 

· to be tried without unreasonable delay; 

· in certain circumstances, to have legal aid provided under the Legal Aid Act 1978 (Vic);
 

· to examine witnesses and to obtain their attendance;

· if necessary, to have the free assistance of an interpreter, assistants and communication tools and technology; and

· not to be required to incriminate oneself.

Section 25 also recognises the rights of a child charged with a criminal offence to a procedure which is appropriate to their age and the aim of rehabilitation, and of any convicted offender to review by a higher court.  Section 25 is modelled on art 14(2)–(5) of the ICCPR.

In relation to art 14(2)–(5) of the ICCPR, the following principles apply:

· The presumption of innocence is ‘fundamental to the protection of human rights’.  It implies: ‘a right to be treated in accordance with [the principle that guilt cannot be presumed until a charge has been proved beyond reasonable doubt].  It is, therefore, a duty for all public authorities to refrain from prejudging the outcome of a trial.’

· The right to be informed promptly and in detail of the charge arises when a court or prosecution authority ‘decides to take procedural steps against a person suspected of a crime or publicly names him as such’.

· The right to time and facilities includes access to documents and other evidence needed to prepare the case of the accused.
  Whether the requirements of the right are satisfied may to some extent depend on the actions of the accused’s counsel.
  The right to communicate with counsel will be violated by incommunicado detention of an accused person.

· All stages of the trial must take place ‘without undue delay’, including on appeal.
  The complexity of the alleged crime and the issues involved in investigating it may be relevant.
  This would probably also apply to the Charter, albeit with the different language of ‘without unreasonable delay’.  

· The right to examine and cross-examine witnesses.
  However, the right to examine witnesses and to obtain their attendance will not be violated merely because counsel failed to call material witnesses, even if counsel is provided by the state.

· The right to have the assistance of an interpreter is available to aliens as well as to nationals.

· The right not to be required to incriminate oneself should be read in conjunction with guarantees of freedom from torture and cruel, inhuman or degrading treatment or punishment (ICCPR art 7, Charter s 10), and treatment with humanity and respect for human dignity while deprived of liberty (ICCPR art 10(1), Charter s 22): ‘[t]he law should require that evidence provided by means of such methods or any other form of compulsion is wholly unacceptable’.
  Moreover, it is possible that restrictions on the right to silence may impermissibly infringe upon the right to freedom from compulsory self-incrimination.

3.21 Right Not to be Tried or Punished More Than Once 
The right not to be tried or punished more than once for an offence with respect to which a final determination has already been made in accordance with law is recognised in s 26 of the Charter.  This codifies the well-established principle that ‘double jeopardy’ is not permissible and is modelled on art 14(7) of the ICCPR.

The HRC has not substantially considered this right in its General Comments.  The rule against double jeopardy is widely recognised in both international and domestic Australian and Victorian law.
  The HRC has held that the rule does not apply in respect of trials or punishments which take place in different states, meaning, for example, that if a person had already been tried for an offence in a foreign nation, and was then retried for the same offence in Victoria, the retrial would not violate art 14(7) of the ICCPR.

3.22 Retrospective Criminal Laws

The right not to be convicted of offences which were not offences at the time that the relevant acts were done is recognised in s 27 of the Charter.  Section 27 also provides for the situation where an offence was committed, as recognised at the time, and there are subsequent changes in the penalty for that offence — if this occurs, only the lower of the possible penalties may be imposed on the person.  It further specifies that trial and punishment of persons in relation to international crimes are not affected by s 27.  The section is modelled on art 15 of the ICCPR.

The HRC has not considered this right in its General Comments.  The rule against retrospectively effective criminal laws is widely recognised.  Such laws breach two fundamental principles of criminal law — nullum crimen sine lege (no crime except in accordance with the law) and nulla poena sine lege (no punishment except in accordance with the law).  Perhaps as a result, ‘[t]here has been little jurisprudence on article 15(1)’.
 
4. Scrutiny of Legislation
4.1 Introduction

One of the key operational mechanisms that the Charter establishes is a process for the scrutiny of Bills passing through the Victorian Parliament, set out in Division 1 of Part 3 of the Charter.  It employs two scrutiny mechanisms for new Bills: 

· statements of compatibility, which must be prepared and presented by the introducing member; and

· the review of all Bills introduced into Parliament by the Scrutiny of Acts and Regulations Committee.
4.2 Statements of Compatibility
The more expansive of the two mechanisms is the requirement for statements of compatibility.  A member introducing a new Bill into the House ‘must cause a statement of compatibility to be prepared in respect of that Bill’.
  The statement must specify:

· whether, in the member’s opinion, the Bill is compatible with human rights and, if so, how it is compatible;
 and

· if, in the member’s opinion, any part of the Bill is incompatible with human rights, the nature and extent of the incompatibility.

Subsequently, the member introducing the Bill, or another member acting on his or her behalf, must bring the statement of compatibility before the House before giving his or her second reading speech on the Bill.

A failure to comply with the statement of compatibility requirement will have no effect on the validity, operation or enforcement of that Act, or of any other statutory provision.
  The Explanatory Memorandum states that this ‘confirms Parliament’s intention that [s] 28 is not to be regarded as a constitutional “manner and form” provision for the passing of legislation’.

The Charter explicitly states that a statement of compatibility made under s 28 ‘is not binding on any court or tribunal’.
  The Explanatory Memorandum notes that this provision 

makes it clear that the Supreme Court has an independent role in determining questions of law involving the application of the Charter and questions with respect to the interpretation of statutory provisions, including provisions for which a statement of compatibility has been made, in accordance with the Charter.

The statement of compatibility has two main purposes:

· to ensure that Ministers or other Parliamentarians introducing Bills ‘take responsibility for the human rights impact of their legislation’;
 and

· to provide information to the Parliament to help inform its deliberations on legislation.

In terms of content, the Human Rights Consultation Committee recommended that statements of compatibility ‘should address the same matters as would be required in respect of a Human Rights Impact Statement’.
  This includes:

· a statement of the purpose of the Bill;

· a statement of its effect upon any of the human rights in the Charter; and

· a statement of any limitation placed upon any human right in the Charter by the Bill, including:

· the nature of the human right limited;
· the importance of the purpose of the limitation;

· the nature and extent of the limitation;

· the relationship between the limitation and its purpose; and

· any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.  

As Evans suggests, this format would ‘follow the analysis required by s 7 [of the Charter] in determining whether a limit on a human right is reasonable and demonstrably justified in a free and democratic society based on human dignity, equality and freedom.’
 

There is no guarantee, however, that this level of detail and analysis will automatically eventuate.  The equivalent provision of the Human Rights Act 2004 (ACT) requires the Attorney-General to prepare a written compatibility statement, again outlining whether or not the Bill is consistent with human rights.  However, in comparison with the Charter, which requires an explanation of how proposed legislation is consistent or inconsistent with the Charter, the ACT Act only requires an explanation if the Bill is inconsistent.  This has resulted in many brief and unreasoned statements that the proposed legislation is compatible, with no accompanying analysis.
  The broader requirement in the Charter that statements of compatibility explain ‘whether … the Bill is compatible … and if so, how’
 should overcome this deficiency. 
4.3 Scrutiny of Acts and Regulations Committee

The second scrutiny mechanism introduced by the Charter is the requirement that the Scrutiny of Acts and Regulations Committee ‘must consider any Bill introduced into Parliament and must report to the Parliament as to whether the Bill is incompatible with human rights’.
  
Depending on the approach taken and process adopted by the Committee, this may be a useful forum within which civil society, particularly human rights organisations and representatives of affected individuals and communities, may contribute to the scrutiny of bills and regulations.  

5. Override Declarations
5.1 Power to Issue Override Declaration
The Charter sets out a regime by which Parliament can issue an ‘override declaration’, which means that the Charter will not apply to the interpretation or application of that legislation.  However, it is intended that such a declaration will only be made in ‘exceptional circumstances’.
  
The Explanatory Memorandum to the Charter states that this section is intended to be invoked only ‘when Parliament is introducing new legislation and exceptional circumstances exist which require Parliament to depart from the Charter in a specific manner and for a fixed period of time’.
  Threats to national security, or a state of emergency which threatens the safety, security and welfare of the people of Victoria
 are examples of the kind of exceptional circumstances which may justify a s 31 override declaration.
5.2 Effect of Override Declaration
An override declaration is an express declaration by Parliament in an Act to the effect that ‘that Act or a provision of that Act or another Act or a provision of another Act has effect despite being incompatible with one or more of the human rights or despite anything else set out in [the] Charter’.
  Under s 31(2), such a declaration similarly ‘must be taken to extend to any subordinate instrument made under or for the purpose of [the] Act or provision’.  

The effect of an override declaration is that, ‘to the extent of the declaration [the] Charter has no application to that provision’.
  The note that accompanies the section indicates that the importance of this will be that:

· the Supreme Court cannot make a declaration of inconsistent interpretation (discussed at Part 6.4 below) in respect of that statutory provision; and 

· the s 32(1) requirement that the provision must be interpreted in a way that is compatible with human rights (discussed at Part 6.1 below) does not apply.
It is regrettable that the Charter makes provision for the issuance of override declarations, particularly given that, where exceptional circumstances exist justifying limitations on or derogations from human rights, s 7 of the Charter already permits such action.   One creative and constructive way in which the provision could be used, however, is in the context of statutory interpretation under s 32(1).  It is at least arguable that, absent an override declaration, there should be a strong presumption that the legislation in question be interpreted consistently with human rights (as against being the subject of a declaration of inconsistent interpretation) because if the parliament intended otherwise it would have issued an override declaration.  This argument (and the absence of an override declaration) may support a more robust approach to promoting human rights compatible statutory interpretation than would have otherwise been the case.  
5.3 Procedural Elements
The process by which an override declaration is brought about is set out in s 31.  The Member of Parliament introducing a Bill containing an override declaration (or someone acting on his or her behalf) must make a statement to the Legislative Council or the Legislative Assembly, as the case requires, explaining the exceptional circumstances that justify the inclusion of the override declaration.
 

Such statements must be made during the second reading speech of the Bill,
 at a point before the third reading but no less than 24 hours after notice that such a statement is to be made,
 or, with leave of the Legislative Council or Assembly, at any time before the third reading of the Bill.
  However, a failure to comply with either of ss 31(3) or (5) in relation to any Bill that becomes an Act ‘does not affect the validity, operation or enforcement of that Act of any other statutory provision’.

Once enacted, a provision containing an override declaration expires on the fifth anniversary of the day on which it came into operation, or on the (earlier) date specified in the Act.
  However, Parliament may at any time re-enact an override declaration.

6. Statutory Interpretation
6.1 Requirement that Legislation be Interpreted and Applied Compatibly with Human Rights
Section 32(1) Charter provides that:
So far as it is possible to do so consistently with their purpose, all statutory provisions must be interpreted in a way that is compatible with human rights.

The purpose and effect of this provision is to require that any person or entity that interprets and applies legislation, including particularly courts and tribunals, does so in a way that gives effect to human rights.  
Section 32(1) requires, as a matter of law, that a human rights consistent interpretation be adopted whenever it is possible to do so, regardless of whether there is any ambiguity and regardless of how the provision in question may have been previously interpreted and applied.
  
The provision therefore goes much further than the common law requirement (discussed at Part 5 in Chapter 4) that, where a statute is ambiguous, the courts should favour a construction which accords with Australia's human rights obligations.
  
The Explanatory Memorandum indicates that the reference to statutory ‘purpose’ in s 32(1) is to ensure that ‘courts do not strain the interpretation of legislation so as to displace Parliament’s intended purpose or interpret legislation in a manner which avoids achieving the object of the legislation’.
  This is consistent with jurisprudence from New Zealand and the UK regarding similar interpretative provisions, with courts holding that the ‘amendment’ of legislation is reserved to parliament and that any use of an interpretative provision to ‘produce a result departing from the fundamental features of a statute is not acceptable.’
  However, subject to not unduly ‘straining’ the meaning and purpose of legislation, s 32 may involve the ‘reading down’ of express provisions
 and also the implication (or ‘reading in’) of provisions
 to ensure human rights compatibility.  
In the leading House of Lords case on the equivalent provision of the Human Rights Act 1998 (being s 3(1) which requires that, so far as it is possible to do so, legislation be interpreted and applied compatibly with human rights), Lord Nicholls of Birkenhead stated that:
the interpretive obligation decreed by section 3 is of an unusual and far reaching character.  Section 3 may require a court to depart from the unambiguous meaning the legislation would otherwise bear.
  

Lord Nicholls further stated at paragraph 32 that:

Section 3 enables language to be interpreted restrictively or expansively.  But section 3 goes further than this.  It is also apt to require a court to read in words which change the meaning of the enacted legislation, so as to make it Convention-compliant.  In other words, the intention of Parliament in enacting section 3 was that, to an extent bounded only by what is 'possible', a court can modify the meaning, and hence the effect, of primary and secondary legislation.  

At paragraph 44, Lord Steyn similarly said:

It is necessary to state what section 3(1), and in particular the word 'possible', does not mean.  First, section 3(1) applies even if there is no ambiguity in the language in the sense of it being capable of bearing two possible meanings.  The word 'possible' in section 3(1) is used in a different and much stronger sense.  Secondly, section 3(1) imposes a stronger and more radical obligation than to adopt a purposive interpretation in the light of the European Convention on Human Rights ... Parliament specifically rejected the legislative model of requiring a reasonable interpretation.
And at paragraphs 119 and 121, Lord Rodger of Earlsferry confirmed:

where the court finds it possible to read a provision in a way which is compatible with Convention rights, such a reading may involve a considerable departure from the actual words…it is possible for the courts to supply by implication words that are appropriate to ensure that legislation is read in a way which is compatible with Convention rights.  When the court spells out the words that are to be implied, it may look as if it is 'amending' the legislation, but that is not the case.  If the court implies words that are consistent with the scheme of the legislation but necessary to make it compatible with Convention rights, it is simply performing the duty which Parliament has imposed on it and others.  It is reading the legislation in a way that draws out the full implications of its terms and of the Convention rights.  And, by its very nature, an implication will go with the grain of the legislation.

This decision has been followed in the ACT in respect of the equivalent s 30(1) of the Human Rights Act 2004 (ACT).
  
If this approach is followed in Victoria, it is likely that s 32(1) of the Charter will be, in effect, the primary ‘remedy’ under the Act, with a Declaration of Inconsistent Interpretation (discussed at Part 6.4 below) being a ‘remedy’ of last resort.  
The approaches of both the New Zealand and United Kingdom courts to the interpretative provisions in the New Zealand Bill of Rights Act 1990 (NZ) and the Human Rights Act 1998 (UK), respectively, may be useful to Victorian courts.  
The New Zealand approach to interpreting and applying legislation consistently with human rights involves:

1. starting with a ‘human rights orientation’ (that is, considering at the outset the principles and standards with which legislation must comply to be ‘human rights compatible’); and

2. then determining whether the legislation can be reasonably and properly interpreted to conform with these principles and standards.
  
This approach enables the courts to approach the interpretative exercise without preconceptions derived from the literal wording of the legislation and encourages a focus on the goal of human rights consistent interpretation without unduly straining the legislation or ‘re-writing’ the law.
  
The New Zealand approach can be slightly contrasted with the interpretative approach adopted by UK courts under s 3(1) of the Human Rights Act 1998 (UK), where the process involves:
1. ascertaining whether, on its face, the legislation in question is inconsistent with human rights (thus giving rise to a ‘provisional incompatibility’);
 and

2. then, if an incompatibility arises, modifying the meaning of the legislation by reference to
s 3(1) only to the extent necessary to achieve compatibility.

Section 3(1) of the Human Rights Act 1998 (UK), has been deployed in a range of cases, including:
· expanding the range of circumstances considered to be ‘exceptional’ for sentencing purposes;

· interpreting ‘husband and wife’ to include same-sex couples in the context of tenancy legislation;

· replacing a legal burden of proof with an evidential burden of proof;

· displacing the ‘natural meaning’ of provisions of the Official Secrets Act 1989 (UK) which applied a reverse burden of proof which the court held to be disproportionate and unjustifiable;

· reading down a presumption against bail in respect of certain offences such that the burden remains on the prosecution to demonstrate that bail should not be granted;
 and

· interpreting a provision which stated that applications for reconsideration of minimum terms of sentence were to be determined ‘without an oral hearing’ to be subject to an implied provision that, where it was necessary to comply with the right to a fair hearing, an oral hearing must be held.

6.2 Use of International and Comparative Human Rights Law and Jurisprudence

Section 32(2) provides that ‘[i]nternational law and the judgments of domestic, foreign and international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision’.  
The Explanatory Memorandum suggests that s 32(2) ‘will operate as a guide’, and goes on to state that 
a court or tribunal may examine international conventions, international customs as evidence of a general practice accepted as law, the general principles of law recognised by civilised nations, and (as subsidiary means) judicial decisions and teachings of the most highly qualified publicists of various nations.
 

It also suggests that decisions of the International Court of Justice, the European Court of Human Rights, the Inter-American Court of Human Rights and United Nations treaty monitoring bodies will be particularly relevant.
  Judgments of domestic and foreign courts with similar legislative human rights instruments, particularly the Australian Capital Territory, Canada, New Zealand, South Africa and the United Kingdom, may also be relevant.

The jurisprudence of the HRC is likely to be particularly persuasive.  As discussed at Part 2.3 above, the HRC is responsible for monitoring and reporting on State party implementation of the ICCPR and hearing and determining individual communications against States party to the First Optional Protocol to the ICCPR.  It has been recognised by domestic courts as a ‘‘judicial body of high standing’.
  Given that the substantive rights contained in the Charter are largely drawn from the ICCPR, the HRC’s jurisprudence should be considered especially influential and authoritative.
  
For specific information regarding research and analysis of jurisprudence from each of the jurisdictions discussed above, see Part 2 of this Chapter.  

For further information regarding online sources of international and comparative human rights law and jurisprudence, see Part 7 of Chapter 2.  
6.3 Effect of Incompatibility

Pursuant to s 32(3)(a), the validity of an Act or provision of an Act is not affected in circumstances where it is not possible to interpret and apply that Act or provision compatibly with human rights.  In a UK context, it has been suggested that the analogous provision (s 3(2) of the Human Rights Act 1998 (UK)), in effect, delimits the extent to which courts may ‘modify’ or ‘reinterpret’ legislation to ensure human rights compatibility — if the interpretative exercise so strains legislation as to affect its ‘validity’ or intended operation, then the courts should deploy a statement of incompatibility (or, in the case of the Charter, a declaration of inconsistent interpretation) rather than seek to interpret the legislation consistently with human rights.

The situation in relation to subordinate legislation is different.  Section 32(3)(b) of the Charter provides that the validity of a subordinate instrument or provision of a subordinate instrument that is incompatible with a human right is not affected by such incompatibility, provided that the incompatibility is ‘empowered’ (or authorised) by the Act under which the subordinate instrument is made.  Thus, where subordinate legislation is not capable of being interpreted and applied compatibly with human rights and that incompatibility is not authorised by the primary legislation (which should itself be interpreted, so far as possible, to be consistent with human rights), then the subordinate legislation may be arguably invalid.  
6.4 Declarations of Inconsistent Interpretation

Where a court is unable, pursuant to s 32, to interpret and apply legislation consistently with human rights, the Supreme Court is empowered, pursuant to s 36, to issue a Declaration of Inconsistent Interpretation.  This is a remedy of last resort to be deployed only in circumstances where a human rights compatible interpretation of legislation is not possible.  
Section 36 may apply in three instances:

1. Supreme Court proceedings in which a question of law arises about the application of the Charter or a question arises about the interpretation of statutory provisions in accordance with the Charter;
 

2. Supreme Court proceedings after a referral is made under s 33;
 and 

3. an appeal before the Court of Appeal in which a question of law arises about the application of the Charter or a question arises about the interpretation of statutory provisions in accordance with the Charter.
  

Where one of these categories applies, s 36 provides that, in the absence of an override declaration (see the discussion of s 31, above), the Court can make a declaration that a statutory provision cannot be interpreted consistently with a human right.
  As discussed above, a Declaration of Inconsistent Interpretation will only be issued where it is not possible, pursuant to s 32, to interpret legislation to be human rights compliant.  
There are two further conditions on this power of declaration:

1. If the Court is considering making a declaration under s 36, it must first give notice to the Attorney-General and the Victorian Equal Opportunity and Human Rights Commission.

2. The Court must not make a declaration of inconsistent interpretation unless it is satisfied that notice has been given under s 36(3),
 and that a reasonable opportunity has been given to the Attorney-General and the Commission to intervene or make submissions in respect of the proposed declaration.
  

A Declaration of Inconsistent interpretation does not, of itself, affect the validity, operation or enforcement of the relevant statutory provision;
 or create in any person any legal right or give rise to any civil cause of action.
  This, as the Explanatory Memorandum notes,
 ‘confirms Parliament’s clear and unequivocal intention that the Charter is not intended to create any independent cause of action or provide remedies for breach of the Charter’s provisions’. 

Where a Declaration of Inconsistent Interpretation is issued, the Supreme Court must provide a copy of the declaration to the Attorney-General, either seven days after the expiry of the appropriate appeal period (if an appeal against the declaration was not made),
 or, if on appeal the declaration is upheld, within seven days of the appeal being finalised.
  The Attorney-General is then obliged to give a copy of any such declaration received to the Minister administering the relevant statutory provision.
  
The Minister has six months from receiving the declaration to:

· prepare a written response to the declaration;
 and

· bring a copy of the declaration and the response before each House of Parliament, and publish both in the Government Gazette.

These requirements are intended to ensure that appropriate action is taken in response to any Declaration of Inconsistent Interpretation issued by the Supreme Court.
  It is notable that, in the United Kingdom, as at July 2006, declarations of incompatibility had been made in 15 cases and that, on remit to parliament, all of the incompatibilities had been remedied or where still under consideration with a view to remediation.
  
By implementing a model in which the courts are not empowered to strike down primary legislation, the Charter follows the legislative approach adopted in the ACT, the UK and New Zealand.  This differs from the Canadian Charter model, where the Supreme Court is permitted to invalidate legislation but Parliament may subsequently override the Court’s finding and reinstate the law.  As noted by the Human Rights Consultation Committee, these differences are consistent with the legislative foundation of the former Acts, and the constitutional foundation of the Canadian Charter.

6.5 Referral Process
The Charter establishes a referral procedure which applies where a question of interpretation under s 32(1) (or any other Charter section) arises in judicial proceedings.  

Section 33(1) provides that ‘if … a question of law arises relating to the application of [the] Charter or a question arises with respect to the interpretation of a statutory provision in accordance with [the] Charter, that question may be referred to the Supreme Court’ for consideration (where it is the Trial Division of the Supreme Court itself that makes a referral, the referral is made to the Court of Appeal).
  

Such a referral may occur only if a party has applied for a referral, and the question is considered appropriate for the Supreme Court to determine.
  Where a question is referred to the Supreme Court under s 33(1), the referring court or tribunal is not permitted to determine an issue to which the referred question is relevant until the question is determined or to act inconsistently with the Court’s determination once it is made.
  This referral power is, despite the content of any other Act, the only section under which a question of this nature may be referred to the Supreme Court.
  

There is also a requirement under s 35(1)(b) that notice be given to the Attorney-General (unless the state of Victoria is a party)
 and the Victorian Equal Opportunity and Human Rights Commission (unless the Commission is a party)
 if any question is referred under s 33.
6.6 Attorney-General’s Right of Intervention
The Charter also provides for a right on the part of the Attorney-General to intervene in Charter-related proceedings.  

Section 34(1) provides that the Attorney-General 

may intervene in, and may be joined as a party to, any proceeding before any court or tribunal in which a question of law arises that relates to the application of [the] Charter or a question arises with respect to the interpretation of a statutory provision in accordance with [the] Charter. 

The decision to exercise this right to intervene is a matter for the Attorney-General’s discretion.

After such an intervention, the Attorney-General is taken to be a party to the proceeding for the purposes of the institution and prosecution of an appeal from an order made in that proceeding.
  

A party to any proceeding in the Supreme or County Courts must give notice to the Attorney-General (unless the state is a party),
 as well as the Victorian Equal Opportunity and Human Rights Commission (unless the Commission is a party),
 if a question of law arises in respect of the application of the Charter, or a question arises regarding the interpretation of a statutory provision in accordance with the Charter.

7. Public Authorities
7.1 Obligations of and on Public Authorities
Section 38(1) of the Charter outlines the obligations of a public authority, including that it is unlawful for a public authority:

(a) to act in a way that is incompatible with a human right; or

(b) in making a decision, to fail to give proper consideration to a relevant human right.

It should be noted that s 3(1) of the Charter defines an ‘act’ to include not only a positive act, but also a failure to act and a proposal to act.
   

Section 38(1) is modelled on s 6 of the UK Human Rights Act 1998.  It imposes a substantive obligation on ‘public authorities’ to act compatibly with human rights and a procedural obligation to properly consider relevant human rights in decision-making processes, with failure to do so amounting to unlawfulness.  
In relation to the substantive obligation, a failure to act compatibly with human rights is, prima facie, unlawful and beyond power and may entitle an affected person to seek injunctive and declaratory relief (discussed further below at Part 8.1).  In the UK, this has also enabled the courts to strike down as ultra vires any such acts.
  
In relation to the procedural obligation, the term ‘proper consideration’ is likely to require that public authorities give real and genuine consideration to human rights, where relevant, and is also likely to import a notion of weight and proportionality, rather than merely requiring a ‘tick the box’ exercise.
  In R (Daly) v Secretary of State for the Home Department, for example, the House of Lords stated that:

the doctrine [of proper consideration] may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions…It may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relative weight accorded to interests and considerations.
  

The House of Lords further stated that where the decision made is, prima facie, incompatible with human rights, questions relevant to whether proper consideration has been accorded include:

· is the objective sought by the decision maker sufficiently important to justify limiting a fundamental human right?

· are the measures resulting from the decision rationally connected with this objective?
· is the limitation or the means used to impair the right or freedom no more that is necessary to accomplish the objective?

Thus, Lord Steyn stated:

The intensity of the review…is guaranteed by the twin requirements that the limitation of the right was necessary in a democratic society, in the sense of meeting a pressing social need, and the question whether the interference was really proportionate to the legitimate aim being pursued.
  

The intention is not to impose complex procedures on public authorities but to promote human rights compliance.  According to UK jurisprudence, ‘the question is not whether the decision was the product of a defective decision-making process, but whether, in the specific case, the applicant’s human rights have been violated’.
  

In relation to both the substantive and procedural obligations, it is likely that courts will give a ‘margin of appreciation’ or recognise a ‘discretionary area of judgment’
 within which the judiciary will defer to the opinion of the legislature or executive in particular areas.  Case law from the UK suggests that courts may accord particular respect to policy decisions made by parliament or the executive in the areas of national security,
 criminal justice
 and economic policy.
  
Section 38(2) places a limitation on the substantive and procedural obligations outlined above.  It states that the obligation does not apply if the public authority could not reasonably have acted differently or made a different decision due to a statutory provision or otherwise under law.  It is important to note, however, that any such provisions would themselves be required to be read in light of s 32(1).  
Finally, s 38(3) reinforces the notion that the obligations on public authorities are limited to their functions only insofar as they are ‘public’, stating that the section does not apply to acts or decisions of a private nature.
7.2 Definition of a Public Authority
The Charter contains an extensive definition of ‘public authority’, which is broken into two broad categories:

· ‘core’ public authorities, which are bound by the Charter generally; and

· ‘functional’ public authorities, which will only be bound by the Charter when they are exercising functions of a public nature.

The second category is an important one in the context of modern government practice.  Its inclusion was recommended by the Human Rights Consultation Committee on the basis of similar practice in New Zealand and the United Kingdom.  It also reflects the reality that modern governments use numerous organisational structures and arrangements to deliver public services and ensures that the duty to respect the Charter is not avoided by the ‘outsourcing’ of government functions.

A requirement that private organisations act lawfully in respect of occupational health and safety, equal opportunity and similar obligations has for some time been a feature of government contracts and funding agreements.
  This provision is simply a natural progression in this process. 
(a) Core Public Authorities
Entities which fall into the first category (core public authorities) include the following:

· public officials within the meaning of the Public Administration Act 2004 (Vic);

· an entity established by a statutory provision that has functions of a public nature (the meaning of ‘functions of a public nature’ is discussed below);

· the Victoria Police;

· the Office of Public Prosecutions;

· a Local Council within the meaning of the Local Government Act 1989 (Vic),
 together with Councillors and members of Council staff under the meaning of that Act;

· a Minister;
· members of a Parliamentary Committee when the Committee is acting in an administrative capacity; and

· an entity declared under regulations to be a public authority for the purposes of the Charter.

(b) Functional Public Authorities

The second, broader category — that of ‘functional’ public authorities — is established by 
s 4(1)(c), which provides that a public authority is:

any entity whose functions are or include functions of a public nature, when it is exercising those functions on behalf of the State or a public authority (whether under contract or otherwise). [italics added]  
Pursuant to s 4(2), in determining if a ‘function is of a public nature’, the factors that may be taken into account include:

(c) that the function is conferred on the entity by or under a statutory provision (eg, the Transport Act 1983 confers powers of arrest on an authorised officer under that Act);

(d) that the function is connected to or generally identified with functions of government (eg, under the Corrections Act 1986, a private company may have the function of providing correctional services (such as managing a prison), which is a function generally identified as being a function of government);
(e) that the function is of a regulatory nature (eg, a professional association which has statutory disciplinary, ethical or qualification powers is likely to be exercising public functions);

(f) that the entity is publicly funded to perform the function; and
(g) that the entity that performs the function is a company (within the meaning of the Corporations Act) all of the shares in which are held by or on behalf of the State (eg, all the shares in the companies responsible for the retail supply of water within Melbourne are held by or on behalf of the State).  

Section 4(3) provides that, to avoid doubt, the factors listed in s 4(2) are not exhaustive of the factors that may be taken into account in determining if a function is of a public nature.  According to the Explanatory Memorandum, ‘in a particular case, other factors may be equally or more important in determining the nature of the function.  Similarly, the fact that one or more of the factors exist in relation to a function, does not necessarily mean that the function is one of a public nature.’

Sections 4(4) and 4(5) further provide that:

· an entity may be acting on behalf of the State or a public authority even if there is no agency relationship between the entity and the State or public authority.  According to the Explanatory Memorandum, ‘a more loosely connected arrangement in which an entity is acting as a representative of or for the purpose of the State or a public authority may be covered’;
 and

· the fact that an entity is publicly funded to perform a function does not necessarily mean that it is exercising that function on behalf of the State or a public authority.  According to the Explanatory Memorandum, ‘while public funding may be relevant to deciding if the entity is acting on behalf of the State, all of the circumstances, such as the degree of government regulation and control and the nature of the functions being performed, are relevant factors to consider’.

The ‘functional’ approach is said to be similar to that adopted by the New Zealand and UK legislatures, with the factors that may be taken into account in determining if a function is of a public nature being ‘distilled from jurisprudence and commentary relating to like provisions in the United Kingdom Human Rights Act 1998 and the New Zealand Bill of Rights Act 1990’.
  This approach is intended to avoid the hit-and-miss nature of a list of entities attached to the Charter as a schedule,
 and to provide relative certainty as to who will be considered to be a public authority, or in what circumstances (in the case of entities which combine public functions with those of a private nature).

The extent of private and community sector involvement in public services, together with the diversity of organisational arrangements and structures to manage and deliver those services, means that the determination of whether a body is a functional public authority will significantly affect the impact and influence of the Charter.  Recognising this, the UK House of Lords has stated that there should be a ‘generously wide’ and flexible interpretation of ‘public function’ so as to further the statutory object of promoting human rights.
  The House of Lords has stressed that, in contrast to the category of core public authority, the category of functional public authority ‘has a much wider reach and is sensitive to the facts of each case’.
  
(c)
Bodies that are not Public Authorities

The Charter specifically excludes several entities from the definition of ‘public authority’.  These are:

· parliament or a person exercising functions in connection with proceedings in Parliament;

· courts or tribunals except when acting in an administrative capacity;
 and

· an entity declared under regulations not to be a public authority for the purposes of the Charter.

Parliament is excluded in order to reflect its continuing sovereignty.

Courts and tribunals are excluded from the ambit of the Charter in recognition of the doctrine that, in Australia, there is one unified common law throughout the nation, which should not be subject to the influence of a particular state’s legislation.
  It is arguable that, if Victorian courts were included as public authorities (and therefore had to expressly observe the Charter’s provisions) the High Court may strike down the affected part of the Charter as being unconstitutional.  Nevertheless the Charter does bind courts and tribunals in carrying out their administrative functions,
 and may be useful in informing the courts, along with other influences, as they continue to develop the common law.
(d)
The Meaning of ‘Public Authority’ in the UK
In March 2007, the House of Lords and House of Commons Joint Committee on Human Rights (‘Joint Committee’) published a report regarding the meaning of ‘public authority’ under the Human Rights Act 1998 (UK).
  Pursuant to s 32(2) of the Charter, which provides that international and comparative human rights jurisprudence may be relevant to the interpretation and application of the Charter, this report may assist in the elucidation of the meaning of ‘public authority’ under s 4 of the Charter.  

Like s 38(1) of the Victorian Charter, s 6(1) of the UK Human Rights Act makes it unlawful for a ‘public authority’ to act in a way which is incompatible with human rights.  Section 6(3)(b) of the Act defines a public authority to include ‘any person certain of whose functions are functions of a public nature’.  Unlike the Victorian Charter, however, which enumerates a number of factors that may be taken into account to determine whether functions are of a ‘public nature’, the UK Act contains no further definition of ‘public authority’.  The meaning of ‘public authority’ has therefore largely been developed through judicial interpretation.  

Case law from the UK establishes that the following bodies may be functional public authorities:

· fully privatised public utilities, such as water companies;

· a community housing association providing rental accommodation on behalf of a local council;

· a provide provider of mental health care;
 and

· a private company running a farmers’ market that had initially established by a local council.

Ministerial statements by the Home Secretary and the Lord Chancellor have also suggested that the following entities may be functional public authorities:

· private operators of public transport (eg, Railtrack);

· private operators of prisons (eg, Group 4);

· doctors in the public health system; and

· charities that operate in areas such as health care and homelessness.
  

The UK courts have also held that where government or a public authority delegates its functions to another entity, whether by contract or otherwise, the government or public authority will retain its obligations as a public authority, regardless of whether the delegate is also conferred with such obligations.
  

Notwithstanding this, the Joint Committee Report is highly critical of the restrictive approach that the UK courts, particularly the Court of Appeal in Leonard Cheshire, have taken to the meaning of ‘public authority’.  This approach has prevailed notwithstanding, firstly, the House of Lords view that there should be a ‘generously wide’ interpretation of ‘public authority’ and ‘functions of a ‘public nature’ so as to further the statutory aim of promoting human rights and remedying human rights breaches
 and, secondly, that in the course of parliamentary debates on the Act, the Home Secretary and the Lord Chancellor, ‘made it clear that persons or bodies delivering privatised or contracted-out public services were intended to be brought within the scope of the Act by the “public function” provision’.  

The Joint Committee states that:
In a series of cases our domestic courts have adopted a more restrictive interpretation of the meaning of public authority, potentially depriving numerous, often vulnerable people…from the human rights protection afforded by the Act.  We consider that this is a problem of great importance, which is seriously at odds with the express intention that the Act would help to establish a widespread and deeply rooted culture of human rights in the UK.  

The Joint Committee continues, stating,

In an environment where many services previously delivered by public authorities are being privatised or contracted out to private suppliers, the law is out of step with reality.  The implications of the narrow interpretation…are particularly acute for a range of particularly vulnerable people in society, including elderly people in private are homes, people in housing association accommodation, and children outside the maintained education sector, or in receipt of children’s services provided by private or voluntary sector bodies.  

The Joint Committee considers that this problem has arisen largely due to a judicial approach favouring an ‘institutional’ rather than ‘functional’ analysis of ‘functions of a public nature’, stating,

Effectively, the protection of human rights is dependent not on the type of power being exercised, nor on its capacity to interfere with human rights, but on the relatively arbitrary criterion of the body’s administrative links with institutions of State.  

This is contrasted by the Joint Committee with other human rights legislation, such as the Equality Act (Sexual Orientation) Regulations 2006 which establishes that religious providers of functions relating to ‘any form of social security, healthcare, any form of social protection or any form of social advantage’ can not be exempted from the application of anti-discrimination law on the ground of sexual orientation.  

Calling for ‘urgent action’, the Joint Committee makes a range of recommendations to bring about a solution, including that:

· The Government enact an interpretative statute which provides that, for the purpose of s 6(3)(b) of the Act, a function of a public nature includes a function performed pursuant to a contract or other arrangement with a public authority which is under a duty to perform the function;

· The Government and ‘pure’ public authorities include clear terms which incorporate human rights obligations in contracts with private sector bodies to provide public services;

· The Government continue to intervene in litigation to promote a wide and flexible interpretation of ‘public authority’ and ‘public functions’ (with the Joint Committee noting with approval that the Government is currently intervening in an appeal before the House of Lords regarding the meaning of public authority); and

· The Government promote the view, which is supported by strong evidence, that the application of the Act to private sector bodies providing public services will not only benefit service users but could also lead to positive benefits for service providers in relation to the efficiency and effectiveness of their operating and decision making processes.  

The Committee further concludes that, without such urgent action, many people, particularly vulnerable people, are deprived of their right to an effective remedy for any violation of their human rights and that the Act will continue to fall short of its aims of ‘bringing rights home’ to the UK.  

8. Remedies
8.1 Legal Proceedings
Section 39 provides for the legal options that may be available with respect to a public authority’s decisions or acts that are allegedly unlawful as a result of the Charter’s provisions.
In terms, it provides:
39
Legal proceedings

(1)
If, otherwise than because of this Charter, a person may seek any relief or remedy in respect of an act or decision of a public authority on the ground that the act or decision was unlawful, that person may seek that relief or remedy on a ground of unlawfulness arising because of this Charter.

(2)
This section does not affect any right that a person has, otherwise than because of this Charter, to seek any relief or remedy in respect of an act or decision of a public authority, including a right—

(a)
to seek judicial review under the Administrative Law Act 1978 or under Order 56 of Chapter I of the Rules of the Supreme Court; and

(b)
to seek a declaration of unlawfulness and associated relief including an injunction, a stay of proceedings or exclusion of evidence.
(3)
A person is not entitled to be awarded any damages because of a breach of this Charter.
(4)
Nothing in this section affects any right a person may have to damages apart from the operation of this section.
While this is a complex provision, it seems that the following principles can be discerned.
(a) Section 39(1) – Unlawful Acts of Public Authorities
Pursuant to s 39(1), the Charter does not create an independent cause of action.  Thus, a breach of a Charter right will not give rise to any cause of action in and of itself.  
However, where a person has some other cause of action arising from an unlawful act or decision of a public authority, then any unlawfulness arising from a breach of the Charter may be a further ground in the cause of action.  For example:

· Under current law, evidence may be excluded if it was obtained unlawfully or as a result of improper conduct, such as duress.  Pursuant to s 39(1) of the Charter, the range of circumstances in which evidence is considered to have been obtained unlawfully or improperly may expand to include: where it is obtained by way of covert surveillance in violation of the right to privacy; where it is obtained by way of an intrusive search in violation of the right to home; and where it is obtained while a person is held in restrictive or oppressive conditions in breach of the right to humane treatment in detention.

Further, an act that would not otherwise have been unlawful but for the Charter may become unlawful in the context of the legislation authorising that act being required to be interpreted and applied compatibly with human rights pursuant to s 32.  For example:
· Under current law, a person can seek to have an act or decision struck down if it is ultra vires (that is, unlawful in that it is beyond the power of the public authority to undertake or make).  Section 39(1) of the Charter, read in conjunction with the obligation of public authorities to act compatibly with human rights, is likely to enable the courts to strike down as ultra vires any incompatible act.  This is not a new remedy, as such, but a new set of circumstances in which existing judicial review remedies can be used.
 
This is particularly the case in relation to action under delegated or subordinate legislation, the validity of which may be impugned unless the incompatibility ‘is empowered’ by the Act under which the subordinate instrument is made.  
(b) Section 39(2) – Judicial Review, Injunctive and Declaratory Relief
Pursuant to s 39(2), nothing in the Charter affects a person’s right, based on something other than the Charter, to seek relief or remedy in respect of an act or decision of a public authority.  This explicitly includes a right to seek judicial review, a declaration of unlawfulness and other relief such as an injunction, stay of proceedings or exclusion of evidence.  
The effect of s 39(2) is that, while pursuant to s 39(1) a person cannot ‘sue’ for a breach of human rights, a person can seek a declaration that a public authority has acted incompatibly with human rights and an injunction to enjoin further contravening conduct.  
Section 39(2) also appears to enable judicial review of a decision of a public authority on the ground of failing to give proper consideration to relevant human rights.  As discussed at Part 7.1 above, the term ‘proper consideration’ is likely to require that public authorities give real and genuine consideration to human rights, where relevant, and is also likely to import a notion of weight and proportionality.  It is also arguable that, where a decision has been made which is incompatible with human rights, judicial review could be sought on the grounds of error of law or failing to take account of a relevant consideration.  

In the senses referred to above, the Charter does confer a ‘free standing’ cause of action in relation to human rights breaches and violations.  
(c) Sections 39(3) and (4) – Damages
Section 39(3) provides that a person does not have a right to be awarded damages for a breach of the Charter.  
However, under s 39(4), this does not affect any right a person may have to damages apart from the operation of s 39.  
It appears that the operation of these provisions precludes an award of damages for a breach of the Charter in and of itself but may allow the award of damages for a breach of human rights where the contravening conduct constitutes some other unlawful conduct (such as tortious conduct or misfeasance in public office).  For example:
· A prisoner would not be able to sue a prison for breaching his or her right to humane treatment in custody per se.  However, if a prison breached a person’s human rights by, for example, treating that person inhumanely in custody, it may be taken to have committed a tort (such as assault) a breach of statutory duty (such as false imprisonment) or misfeasance in public office.  In such circumstances, it appears that the person would be able, pursuant to s 39(4), to seek damages in respect of that tort or misfeasance.  

Section 39(4) also appears to preserve the right to damages for breach of statutory duty.  This is important because the interpretative principle at s 32 of the Charter requires that statutory duties be interpreted consistently with human rights.  Thus exercise of a statutory power incompatibly with human rights may give rise to a claim for breach of statutory duty sounding in damages.  For example:
· In Baigent’s Case, the New Zealand Court of Appeal held that the overly intrusive execution of a search warrant amounted to a breach of statutory duty.  The Court held that the statutory duty relating to execution of search warrants must be interpreted and applied in the context of s 21 of the New Zealand Bill of Rights, which prohibits unreasonable search and seizure.
  
(d) Other Matters
The remedies provision is consistent with the recommendations made by the Committee.  The Committee noted that they received a substantial number of submissions advocating a right to damages for breaches of the Charter.  However, according to the Committee, experiences in other jurisdictions (notably the UK, where people can seek ‘just and appropriate remedies’ which may include damages only if no other suitable remedy is available) demonstrated that damages are rarely awarded, and are often of little concern to the victims of human rights violations.  

The Committee’s report also noted the support for the availability of a public apology and other innovative responses as remedies.  These suggestions were not incorporated in the proposed Charter, however the appropriate causes of action and remedies for breaches of the Charter are specified as issues which must be considered (and reported on) by the Attorney-General upon review of the Charter after its first four years of operation.

8.2 Ombudsman

In addition to the remedies outlined above, the Charter makes a consequential amendment to the Ombudsman Act 1973 (Vic) to empower the Ombudsman to enquire into or investigate whether any administrative action is incompatible with a human right set out in the Charter.

The Ombudsman does not have the power to change the authority’s decision, but may recommend that the authority re-examine its decision.  The Ombudsman can also recommend that the authority take some other course of action, for example:
· offer an apology; 

· change a policy or procedure; 

· compensate for financial loss; or 

· institute disciplinary or criminal proceedings.

8.3 Public Officials and Public Servants

The Charter also makes a number of consequential amendments to the Public Administration Act 2004 (Vic) requiring, in effect, that public officials respect and promote human rights, including by making decisions and providing advice consistent with human rights and actively implementing, promoting and supporting human rights.  

9. Victorian Equal Opportunity and Human Rights Commission

9.1 Expansion of the Commission
Part 4 of the Charter provides for an expanded role and the renaming of the Equal Opportunity Commission of Victoria.  Along with the functions bestowed on it by (most notably) the Equal Opportunity Act 1995 (Vic) and the Racial Religious Tolerance Act 2001 (Vic) in its former guise, the Victorian Equal Opportunity and Human Rights Commission (‘the Commission’) is also given a number of powers and functions specifically related to the Charter.  These functions are quite similar to those given to the ACT’s Human Rights Commissioner.
9.2 The Commissions’ Functions
Section 41 of the Charter outlines the following functions of the Commission:

(a) the presentation to the Attorney-General of an annual report that examines the operation of the Charter (including the way it interacts with other laws), all declarations of inconsistent interpretation and all override declarations made during the year;

(b) upon request of the Attorney-General, to review and report in writing to him or her on the effect of statutory provisions and common law on human rights;

(c) upon request by a public authority, to review that authority’s programs and practices for compliance with their human rights obligations;

(d) to provide community education about human rights and the Charter;

(e) to assist the Attorney-General in conducting the four and eight year reviews of the Charter;

(f) to advise the Attorney-General on any matters that are relevant to the operation of the Charter; and

(g) any other function conferred on the Commission under the Charter or any other Act.

Both the Committee’s report and the Explanatory Memorandum to the Charter note that the intention is that audits of public authorities will be comprehensive but also, importantly, undertaken in co-operation with the authority in question.

Section 40 of the Charter allows the Commission to intervene and be joined as a party to proceedings before a court or tribunal if the proceedings involve a question of law relating to the application of the Charter, or the interpretation of a statutory provision in accordance with the Charter. 
Section 42 grants the Commission the power to do all things necessary and convenient in order to carry out the functions described above. 
Section 43 provides that reports prepared for the Attorney-General by the Commission are to be laid before both Houses of Parliament in a timely fashion.  Section 43(2) allows the Attorney-General to amend such a report in order to prevent disclosure of information which discloses the identity of a person who contravened human rights of another or had their human rights contravened, or which would harm the public interest.  Section 43(3) requires the Attorney-General to present a statement to Parliament, disclosing the fact that an amendment has been made, if a report is amended pursuant to s 43(2). 
10. Review of the Charter
Sections 44 and 45 require that the operation and content of the Charter be reviewed after four years and then again after eight years of operation respectively.  

Under s 44, the four year review is to be commissioned by the Attorney-General and tabled before Parliament by 1 October 2011.  The review is to consider, among other things, whether the Charter should be amended to:

(a) include additional human rights, including the right to self-determination and also human rights contained in the International Covenant on Economic Social and Cultural Rights,
 the Convention on the Rights of the Child,
 and the Convention on the Elimination of all Forms of Discrimination against Women;

(b) require mandatory periodic auditing of public authorities to assess compliance with human rights; and

(c) include a provision to create an independent cause of action and entitlement to remedies in relation to acts or decisions of public authorities that are incompatible with human rights.  

Under s 45, the Attorney General must commission and table a review of the Charter for the period 2011 to 2015 by October 2015.  The content of this review is not specified.  
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