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1. Executive Summary

· States parties that have ratified the core international human rights treaties are required to submit periodic reports to the relevant treaty bodies charged with monitoring states’ compliance with those treaties.

· Each treaty body prepares critical evaluations of states parties’ reports in the form of ‘Concluding Comments’ or ‘Concluding Observations’.  These comments and observations often provide recommendations for further action by the state party in order to better respect, protect and fulfil within its territory the human rights contained in the relevant treaty.

· NGOs can play an important role throughout the entire reporting process. In particular, NGOs can make valuable contributions to the process by:

· assisting states parties in the preparation of their reports;

· preparing and submitting their own ‘shadow reports’ to relevant treaty bodies; and

· lobbying states to implement the recommendations of the treaty bodies and monitoring the state’s ongoing compliance with such recommendations.

· Individual complaint procedures facilitate the lodging of complaints to human rights treaty bodies by individuals who allege that they have been victims of human rights violations.  Australia is a party to three individual complaint procedures — those attaching to the ICCPR, ICERD and CAT — meaning that individuals may, in certain circumstances, bring complaints to the relevant treaty bodies in respect of alleged violations of rights contained within those treaties. Individual complaints must be admissible before the relevant treaty body will consider the merits of a complaint.

· Despite the non-binding status of treaty body decisions, states parties generally attach significant weight to such, including recommendations.  However, the Australian Government has generally taken an ambivalent approach to the treaty body system, especially recently, implementing only some of the relevant decisions and recommendations.  NGOs can again play an important role in pressuring states to implement treaty body decisions.

· International action in respect of human rights violations can also be taken by UN Special Rapporteurs.  A Special Rapporteur is an independent expert appointed by the UN Human Rights Council (or previously the UN Commission on Human Rights) to examine, monitor, research, report and advise on human rights issues.  Special Rapporteurs are entrusted with a mandate that is country-specific or thematic.

· Special Rapporteurs can act on requests for action by individuals or organisations such as NGOs, and may undertake country visits in order to investigate, report on or lobby governments in respect of alleged human rights violations.  In this way, Special Rapporteurs aim to help bring intergovernmental debate on human rights closer to the reality on the ground. 

· A separate ‘Inquiry Mechanism’ exists under the CAT, whereby the CAT Committee may initiate inquiries where it has received credible information that torture is being systematically practised in the territory of a state party.  

2. Monitoring and Reporting Mechanisms
2.1 Use and Purpose of Reporting Mechanisms

Upon ratifying a treaty, states parties undertake to protect, promote and fulfil the rights contained in that treaty. 
States Parties are required both to implement the substantive provisions of the human rights treaties that they have ratified, and submit regular reports to the relevant treaty body regarding implementation.

The purpose of the reporting mechanisms is to allow an opportunity to record, monitor and evaluate states parties' progress towards the implementation of treaty obligations, and ultimately to redress human rights violations.  The reporting process also enables constructive dialogue between states parties and the United Nations, which helps to implement the goals of the treaties.
2.2 Overview of Reporting Mechanisms

Each of the seven core human rights treaties establishes a separate international committee of experts (known as a treaty body) to monitor the implementation of relevant treaty provisions.  Each treaty body is required to receive and consider the reports submitted by states parties.  This section provides a brief overview of the reporting mechanisms under the following treaties:

· the International Covenant on Civil and Political Rights (‘ICCPR’),
 monitored by the Human Rights Committee (‘HRC’);

· the International Covenant on Economic, Social and Cultural Rights (‘ICESCR’),
 monitored by the Committee on Economic, Social and Cultural Rights (‘CESCR’);

· the International Convention on the Elimination of all Forms of Racial Discrimination (‘ICERD’),
 monitored by the Committee on the Elimination of Racial Discrimination (‘CERD’);

· the International Convention on the Elimination of all Forms of Discrimination against Women (‘CEDAW’),
 monitored by the Committee on the Elimination of Discrimination against Women (‘CEDAW Committee’); 

· the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (‘CAT’),
 monitored by the Committee against Torture (‘CAT Committee’); 

· the Convention on the Rights of the Child (‘CRC’),
 monitored by the Committee on the Rights of the Child (‘CRC Committee’); and

· the Convention on the Protection of the Rights of all Migrant Workers and Members of their Families (‘CMW’),
 monitored by the Committee on the Protection of the Rights of all Migrant Workers and their Families (‘CMW Committee’).

Unless otherwise stated, the comments below apply in respect of each of the above treaties.
2.3 Timing and Content of Reports

States parties are required to submit a comprehensive initial report to the UN Secretary General within a specified period (usually one year) of ratifying or acceding to a treaty.  Thereafter, they are required to submit ongoing, periodic reports at less frequent intervals (generally every four or five years).
  In the case of ICERD, brief updating reports must also be submitted at intervening two year periods.
  The table at Part 2.6 below sets out the frequency of the initial and subsequent reporting requirements under each of the treaties.  

A number of the treaty bodies are entitled to give directions as to the form and content of each report, and may ask states parties for further information following the submission of a report.
  Some treaty bodies have issued guidelines setting out the preferred structure and content of reports under their respective treaties.

In general, reports must outline the legislative, judicial, administrative or other measures adopted by the state party which give effect to the provisions of the relevant treaty.  In addition, states parties are generally required to set out any factors and difficulties affecting the fulfilment of their obligations under the relevant treaty.  

Initial reports are often required to include additional information in regard to such matters as the land and people, general political structure, and general legal framework within which the treaty operates.

The UN has released harmonised guidelines to assist states parties to fulfil their initial and periodic reporting obligations under each of the seven core human rights treaties.
  The guidelines set out recommendations as to the form and content of reports, and aim to strengthen the capacity of states parties to fulfil their reporting obligations in a consistent and timely manner, including by avoidance of unnecessary duplication.

2.4 Report Examination

Once submitted, the treaty body formally examines the report.  States parties are generally entitled to have a representative at the relevant treaty body meeting when their report is being considered, in order to answer questions from that treaty body, participate in the discussion of the report and comment on any observations made.  If a state party representative is not present, the relevant treaty body will nevertheless examine the report.  

In their examination of reports, the treaty bodies may make general observations and comments about the report, as well as asking questions about specific provisions of the relevant treaty and requesting further information from the state party.

In order to address problems arising from the lack of time and resources available for considering reports, some treaty bodies (such as the CEDAW Committee and the CRC Committee) have established a pre-sessional working group.  This working group conducts an initial examination of each report, and composes a list of issues and questions to be sent to the reporting state party ahead of the report's full consideration by the treaty body.
2.5 Concluding Observations and Compliance with Reporting Requirements

Following its examination of reports, each treaty body prepares Concluding Comments or Concluding Observations in relation to each of the reporting states parties.  These Comments and Observations are included in the treaty body’s report (either a stand-alone report for each state party or the treaty body's annual report), which is submitted to the UN General Assembly periodically.  Concluding Comments and Concluding Observations may include suggestions and recommendations of the treaty body, reference to the positive and negative aspects of a state party's report, and matters which the treaty body wishes to be included in a state party's next report.

Any failure by a state party to submit a report or additional information requested may be the subject of comment by the relevant treaty body in its annual report.  In this way, it may eventually be brought to the attention of the General Assembly.
2.6 Australia's Reporting Obligations

While many states parties have failed to meet their reporting obligations, Australia has a particularly poor track record in this regard.  Despite this, the respective treaty bodies have generally commented favourably on the content of the reports Australia has submitted.

The following table sets out Australia's reporting history and future reporting dates under each of the Conventions:

	Treaty
	Committee
	Reporting Provision
	Initial Report
	Following Reports
	Round
	Due Date
	Submitted

	ICCPR
	HRC
	Article 40
	Within 1 year
	Every 4 years
	1
	12 Nov 1981
	11 Nov 1981

	
	
	
	
	
	2
	12 Nov 1986
	14 May 1987

	
	
	
	
	
	3
	12 Nov 1991
	28 Aug 1998

	
	
	
	
	
	4
	12 Nov 1996
	28 Aug 1998

	
	
	
	
	
	5
	31 Jul 2005
	Not yet submitted

	ICESCR
	CESCR
	Articles 16, 17
	Within 2 years
	Every 5 years
	1
	1 Sept 1977 (arts 6–9)
	17 Mar 1978

	
	
	
	
	
	
	1 Sept 1979 (arts 10–12)


	11 Nov 1980

	
	
	
	
	
	
	1 Sept 1981 (arts 13–15)
	20 Jan 1982

	
	
	
	
	
	2
	1 Sept 1983
	25 Feb 1985

	
	
	
	
	
	
	31 Aug 1985
	5 Nov 1985

	
	
	
	
	
	
	31 Aug 1987
	10 Jun 1992

	
	
	
	
	
	3
	30 Jun 1994
	15 Jun 1998

	
	
	
	
	
	4
	30 Jun 2005
	Not yet submitted

	ICERD
	CERD
	Article 9
	Within 1 year
	Every 4 years
	1
	30 Oct 1975
	4 Oct 1976

	
	
	
	
	
	2
	30 Oct 1978
	9 Apr 1979

	
	
	
	
	
	3
	30 Oct 1980
	13 Jul 1981

	
	
	
	
	
	4
	30 Oct 1982
	30 Mar 1983

	
	
	
	
	
	5
	30 Oct 1984
	5 Jul 1985

	
	
	
	
	
	6, 7, 8
	30 Oct 1986
	1 Jun 1989

	
	
	
	
	
	9
	30 Oct 1992
	14 Sept 1993

	
	
	
	
	
	10, 11, 12
	30 Oct 1994
	20 Jul 1999

	
	
	
	
	
	13,14
	30 Oct 2000
	28 Nov 2003

	
	
	
	
	
	15, 16, 17
	30 Oct 2008
	Not yet submitted

	CEDAW
	CEDAW Committee
	Article 18
	Within 1 year
	Every 4 years
	1
	17 Aug 1984
	3 Oct 1986

	
	
	
	
	
	2
	28 Aug 1988
	24 Jul 1992

	
	
	
	
	
	3
	27 Aug 1992
	1 Mar 1995

	
	
	
	
	
	4
	27 Aug 1996
	29 Jan 2004

	
	
	
	
	
	5
	27 Aug 2000
	29 Jan 2004

	
	
	
	
	
	6
	27 Aug 2004
	Not yet submitted

	CAT
	CAT Committee
	Article 19
	Within 1 year
	Every 4 years
	1
	6 Sept 1990
	27 Aug 1991

	
	
	
	
	
	2
	6 Sept 1994
	19 Oct 1999

	
	
	
	
	
	3
	6 Nov 2004
	7 Apr 2005

	CRC
	CRC Committee
	
	
	
	1
	15 Jan 1993
	8 Jan 1996

	
	
	
	
	
	2, 3
	15 Jan 2003
	30 Sept 2003

	
	
	
	
	
	4
	15 Jan 2008
	Not yet submitted

	CMW
	CMW Committee
	Article 73
	Within 1 year
	Every 5 years
	N/A*
	
	

	* Australia is yet to ratify the CMW


2.7 Role of NGOs

(a) Contributing to States Parties’ Reports

States parties may invite NGOs to comment on and assist in the preparation of their reports, including draft copies of the report.
  While NGOs may be invited to partake in the reporting process, there is no assurance that the relevant state party will take on board the suggestions of NGOs, the state party retaining the right and discretion to have the ultimate say on the content of any such report.

(b) Shadow reporting

A shadow report provides NGOs and other actors with an opportunity to provide commentary on the content of a state party's report.  In order to submit a shadow report, an NGO should be independent of the state party concerned.
  If the NGO wants to supplement its written shadow report with oral submissions before the relevant treaty committee, it should also have consultative status with the UN.  Consultative status may be obtained by an NGO when the UN Economic and Social Council (‘ECOSOC’) makes arrangements to consult it in relation to matters within its sphere of competence.
  There are three categories of consultative status which may be obtained by an NGO.  They are general consultative status,
 special consultative status,
 and rostered consultative status.
  An NGO can achieve consultative status by satisfying the following criteria:

· the NGO's activities are relevant to ECOSOC's work;

· there are democratic decision-making processes within the NGO; 

· the NGO must be officially registered for two years prior to applying; and

· to a large extent, its funds should derive from the contributions of national affiliates, individual members or other non-governmental components.

International Women's Rights Action Watch (an international NGO) has published online guidelines on the type of information that could be included in a shadow report.
  It suggests a structure which:

· organises the content of the report by article of the treaty rather than by issue;

· results in a report of no more than 30 pages, and includes a table of contents and an executive summary;

· has an executive summary that includes specific language that the treaty body could use in asking questions and drafting Concluding Observations;

· describes the nature of the problem, the evidence supporting the existence of the problem and suggests specific avenues for reform;

· prioritises issues;

· includes information relating to a state party's reservations (if any) as well as information relating to NGO efforts to withdraw those reservations; and

· provides background information on the particular country or region being discussed.

The weight attached to shadow reports will ultimately depend upon a number of factors, including the level of consultation which occurred during the drafting process. 
(c) Case Study of a Successful Shadow Report 

The recent shadow report submitted by the Women's Rights Action Network Australia (‘WRANA’) to the CEDAW Committee provides a good example of effective shadow reporting.  The legitimacy of the WRANA shadow report was enhanced by extensive consultation undertaken as part of the shadow reporting process and, in particular, the steps taken to ensure that the consultation process was accessible by all members of the community.

WRANA began the process of compiling its shadow report by holding various training sessions and community consultations across Australia.
  A report was then produced by each state and territory group and a separate report was compiled by indigenous women.  In February 2005, a National Community Report was compiled, with materials translated into Chinese, Vietnamese, English and Arabic, as well as Braille, large print and as audio copies.  The shadow report, and a separate shadow report for indigenous women were then compiled from these community reports.
  

The WRANA shadow report, endorsed by over 103 community organisations, was then sent to the CEDAW Committee and the Australian Government for review.
  Representatives of WRANA presented their report and recommendations for reform in person to the CEDAW Committee.
  In this connection, WRANA had prepared lobbying sheets identifying its key concerns, approximately 80 per cent of which were raised in the CEDAW Committee's discussions with the Australian Government.

Some of the effects of WRANA's lobbying are discernible in the CEDAW Committee's Concluding Comments.  For example, reference to WRANA's concerns about the impact of temporary protection visas on family reunion provisions,
 and racist and xenophobic behaviour towards women,
 were all commented on by the CEDAW Committee as areas in need of reform.  Given that Concluding Comments are intended to identify problems that need to be addressed by a state party before its next periodic report, shadow reporting by groups such as WRANA is, indeed, an integral component of the reporting process. 
(d) Pre-sessional and Sessional Participation 

NGOs are able to inform the states parties’ reporting process through direct participation at the pre-sessional and sessional stages.  In particular, NGOs can liaise with treaty body members as they compile their list of issues and questions to be sent to the reporting state party.  Through such involvement, NGOs can help to ensure that the relevant treaty body is aware of issues requiring its attention — issues which might not necessarily have been drawn out in the state party report alone.  NGOs might seek to inform this process by submitting reports directly to country rapporteurs or the treaty body secretariat prior to pre-sessional group meetings.  NGOs are also able to make oral statements at pre-sessional group meetings.

(e) Implementation and Use of Determinations
 

As treaty bodies have no enforcement mechanism, NGOs can play an important role in holding governments to account for the implementation of both the treaties and the concluding observations and comments of the respective treaty bodies.  In the absence of such pressure, it is possible that states parties will simply ignore the recommendations and concluding observations arising from the reporting process.
In the short term, NGOs may follow up recommendations with governments by either sending a letter to, or requesting a meeting with, the relevant government officials.  The approach of NGOs is often to:
· welcome the recommendations from the treaty body;

· ask the government how it will incorporate the recommendations in its activities; 

· ask the government how it plans to disseminate findings of the treaty body; and
· try to engage as many other interested parties around government at an early stage so they can also ask questions.

In the long term, NGOs play a useful role in ensuring as far as possible that the follow-up mechanisms imposed on the state party have been complied with.  This may be done by encouraging the state party to publicise the report or the recommendations of the treaty body.  It may also be done through the dissemination of these recommendations to other NGOs, treaty bodies, representatives of UN agencies and the national media.

3. Individual Complaint Mechanisms

3.1 Introduction to the Individual Complaint Procedure

Complaint procedures (also known as communication procedures) are a mechanism established under international law whereby individuals who allege that they have been victims of human rights violations can seek individual redress for those violations.

Unlike the inquiry mechanism (see discussion at Part 5 Below), the individual complaints procedure does not seek to provide remedies for general human rights abuses within a state.  Rather, the purpose of the complaint mechanism is to empower victims to seek individual redress for human rights violations they have suffered.

There are currently five UN human rights treaties that provide for individual complaint procedures: the ICCPR, ICERD, CAT, CEDAW and the CMW.
  In order for the relevant treaty bodies to be able to receive individual complaints under these treaties, the state party in relation to which the complaint is directed must have both ratified the treaty and also recognised the competence of the treaty body to receive complaints.

This section focuses on the complaint mechanisms that the Australian Government has recognised — namely the complaint mechanisms of the ICCPR, ICERD and CAT.
  Each of these treaties creates processes by which individuals can make complaints to the treaty body charged with monitoring state party compliance under that treaty (the HRC, the CERD and the CAT Committee respectively). 
While Australia has currently recognised the competence of the above treaty bodies to receive complaints, it may withdraw its recognition of the relevant treaty body's jurisdiction at any time or, equally, may recognise the competence of an additional treaty body.  For example, at the time of writing, the Human Rights Council was engaged in discussions on a draft Optional Protocol to the ICESCR that would provide a mechanism for individual complaints to be heard under the ICESCR.  Australia, as part of that Council, has so far opposed the Optional Protocol.

Consequently, before submitting information under this mechanism, it is important to ensure that the particular treaty body remains competent to receive complaints relating to Australia.
  Note that a withdrawal does not affect claims currently pending before the treaty body.

3.2 Form of Complaint

A complaint to a treaty body does not need to be in a specific form.  A model complaint form is available on the UN website.
 While it is not necessary to adhere to this form, given its comprehensiveness, it is advisable to do so.

At a minimum, a complaint should include the following details:

· basic personal information — the complainant's name, address, occupation, nationality and date of birth;

· the state party against which the complaint is directed; 

· the facts on which the complaint is based — this account should be in chronological order and be as complete as possible;

· the steps the complainant (sometimes known as ‘the author’) has taken to exhaust all available remedies in their country (or evidence of unreasonable delay when attempting to access those remedies, or evidence that there are no ‘effective remedies’); 

· whether the complainant has submitted their complaint to another means of international investigation (eg a separate treaty body) and if so, which one;

· why the complainant considers that the facts outlined constitute a violation of the treaty; and

· which articles of the treaty the complainant alleges have been contravened.  

The complainant should supply copies of all relevant documents, including decisions by authorities in their country.  Complaints and other correspondence to the HRC, the CAT Committee and CERD should be sent to:

Mail: 
Petitions Team
Office of the High Commissioner for Human Rights
United Nations Office at Geneva
1211 Geneva 10, Switzerland

Fax: 
+ 41 22 9179022 (for urgent matters)

Email:
tb-petitions.hchr@unog.ch
3.3 Process

(a) Preliminary Examination

When a treaty body receives a complaint that contains all of the elements outlined above, it will register the complaint by listing it as a complaint for consideration.  It will notify the complainant that this has occurred and issue any necessary instructions.

If the treaty body considers that the complaint does not include all of the necessary information, it may seek clarification of the information surrounding the complaint,
 and register it once it is satisfied that all required information has been provided.

Once registered, the treaty body will send the complaint to the relevant state party for comment.  The state party will then have a set amount of time to submit its comments (six months for complaints brought under the OP to the ICCPR and under the CAT, three months for complaints brought under ICERD).
  If the state party does not comment, the treaty body will consider the matter on the basis of the original complaint.  If, however, the state party does reply to the complaint, the complainant is given a set time to comment on the state party's response.  

If a treaty body considers that irreparable harm would occur if it applied this usual process, it may take urgent action to address the complaint (see discussion of 'Interim Measures' at Part 3.6 below  
(b) Examination of Complaint

The treaty bodies consider complaints in closed sessions,
 generally on the basis of the written information provided to them.

Special provisions apply to the HRC and to CERD, which allow them to request a party to attend in person to provide further information about the alleged violation.
  If this occurs both the complainant and the state party have the opportunity to attend.  However, these attendances are unusual, and a person is not disadvantaged if they do not attend.  The HRC may also obtain documentation from sources that may assist it in considering the relevant complaint.  
(c) Reporting

The treaty bodies publish a summary of complaints, the state party's explanations and statements, and their own suggestions and recommendations in their annual report.

3.4 Admissibility
(a) Background

Before a treaty body can consider the merits or substance of a complaint, it must first be satisfied that the complaint meets the formal admissibility requirements set out in the relevant treaty.

If the complaint fails to meet the admissibility criteria, the complaint will be declared inadmissible on procedural grounds and the parties will be notified accordingly.  This decision may be reviewed, however, where the treaty body receives a written request from the author(s) indicating that the reasons for inadmissibility no longer apply.
 

If the treaty body finds that the author has met the admissibility criteria, it will proceed to an examination of the merits.  The treaty body can, however, revoke its decision on admissibility after considering explanations or statements submitted by the state party.  
It is possible that the treaty body will find only some parts of the author's complaint admissible.  In this instance, the treaty body will consider only those parts of the complaint that have been deemed admissible. 

The treaty body can also consider admissibility and merits together, but generally speaking, the admissibility of the complaint will be considered first.

The purpose of this section is to briefly outline the admissibility requirements which must be satisfied before a treaty body will proceed to an examination of the merits of a complaint.
(b) Standing 

As a general rule, a complaint may only be submitted to a treaty body by a victim of an alleged violation.  In certain circumstances, complaints may also be submitted by persons other than an alleged victim.  
Victim

A complaint may be submitted to a competent treaty body by an individual claiming to be a victim of a violation of a right contained within the relevant treaty.

Although each of the treaties empowers victims to submit complaints, they fail to provide any guidance as to who might be considered a victim for the purposes of the complaints procedure.

The UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
 provide some guidance on this issue, stating that:

For purposes of the present document, victims are persons who individually or collectively suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions …

Jurisprudence from the HRC suggests that the term ‘victim’ will be interpreted narrowly to include only those individuals or groups of individuals personally affected by an alleged violation.
  In order to establish that an individual has been personally affected by an alleged violation, that individual must make reasonable efforts to show either that an act or an omission of a State Party has already adversely affected his or her enjoyment of the right in question, or that such an effect is imminent, for example on the basis of existing law and/or judicial or administrative decision or practice.
 
As such, complaints making general allegations of injury will be unlikely to satisfy the admissibility requirement.

An individual may be able to submit a complaint relating to an alleged violation which, although it has not yet taken place, has serious and irreparable consequences for that individual.  In Kindler v Canada,
 for example, the HRC was of the view that 'if a State party takes a decision relating to a person within its jurisdiction, and the necessary and foreseeable consequence is that that person's rights … will be violated in another jurisdiction, the State party itself may be in violation'.
  So, the requirement to be personally affected by a violation might be satisfied where, for example, a state party seeks to deport an individual who it suspects will face the death penalty or be subject to torture upon return to the receiving country.  This reflects the broader principle of non-refoulement in human rights law, which prohibits the forcible return of persons to a situation where they would face grave violations of their human rights.  
An individual might also be able to show that they have been personally affected by the mere existence of legislation, that is, legislation which has been enacted but not enforced.  For example, in Toonen v Australia, a complaint which challenged provisions of Tasmanian legislation criminalising homosexuality was deemed admissible, even though the victim had never personally been prosecuted under that law.

Persons other than an Alleged Victim

As discussed above, the general rule is that a victim must submit a complaint personally.  There are, however, three possible exceptions to this rule:
· First, a victim may be able to make a complaint through a representative, sometimes referred to as a designated representative (eg a lawyer or other advocate).  This exception applies to complaints to the HRC, to CERD and to the CAT Committee.
  

· Secondly, a victim may make a complaint through their close relatives.  This exception applies to complaints to CERD and to the CAT Committee.

· Thirdly, another person may be able to bring a complaint on behalf of the victim when it appears that the victim is unable to submit the communication personally.  This exception applies to complaints to the HRC.
  It also applies to complaints to CERD (but only in exceptional cases where the author of the communication justifies their acting on the victim’s behalf) and to the CAT Committee (however in this case, appropriate authorisation must be submitted to the CAT Committee).

(c) Jurisdiction

Before a treaty body can proceed to an examination of the merits it must first be established that that treaty body has jurisdiction, both temporal and geographic, to examine the complaint. 
Temporal Jurisdiction 

As a general rule, a treaty body can only consider complaints relating to violations that are alleged to have taken place after the entry into force of the relevant treaty and after the state party has recognised the competence of the particular treaty body to receive complaints.  

Australia ratified CAT and ICERD on 8 August 1989 and 30 September 1975, respectively.  It acceded to the OP to the ICCPR on 25 September 1991.  

As a general rule, only those complaints that relate to alleged violations occurring after these dates will satisfy the temporal jurisdiction requirement.  An exception may apply, however, where the effects of the alleged violation extend beyond the entry into force of the relevant treaty or where it can be said that there is an ongoing violation.  For example, where a victim has been subject to torture prior to the entry into force of CAT, but the psychological or physical trauma inflicted as a result of that violation continues to have effects after the relevant point in time, then the temporal jurisdiction requirement might be satisfied.  Further, if a state party has failed to resolve the status of a person who ‘disappeared’ prior to the date of entry into force, or if a person is serving a term of imprisonment following an unfair trial prior to that date, the HRC may decide to consider the whole circumstances of the complaint.  Similarly, if the victim of a racially motivated assault which occurred prior to the entry into force of ICERD sustains injuries which persist after the relevant point in time, the HRC may still consider his or her complaint.  
The HRC has included specific provisions on this issue in its Rules of Procedure, which state that the HRC will also examine a complaint if, after the date of entry into force of the OP to the ICCPR, there has been a court decision or some other state act relating to an event preceding that date.

Time Limits

Each of the treaties has adopted specific rules and procedures relating to the time within which an author has to make a complaint: 

CERD has strict time limits for the submission of complaints.  Complaints brought more than six months from the date of exhaustion of domestic remedies will be declared inadmissible.
 

Although there is no time limit for bringing a claim under the OP to the ICCPR, the HRC prefers that complaints are submitted as soon as is reasonably practical after the exhaustion of local remedies.

The CAT Committee’s Rules of Procedure state that a complaint may be rejected as inadmissible if the time that has elapsed since the exhaustion of domestic remedies is so unreasonably prolonged as to render consideration of the complaint by the CAT Committee or the state party unduly difficult.

Geographical Jurisdiction

In order for a complaint to be deemed admissible, the author must establish that he/she was subject to the jurisdiction of the relevant state party at the time his/her rights are said to have been violated.  To do this, the author must show that the alleged violation occurred within the geographical boundaries of the state party, or that the state party was otherwise exercising 'effective control' outside its territorial boundaries.
  

It should be noted that there is no requirement that the victim or his/her representative be a national of the state party that they complain against. 
(d) Reservations

Before a treaty body can consider a complaint against a particular state it must first be established that the state is a party to the relevant treaty and that that state party has recognised the competence of the treaty body to consider complaints.  In addition to this, it should be noted that even where these requirements have been met, the relevant treaty body will only be able to consider those complaints which relate to the particular articles of the treaty that have been recognised by the state party.  In other words, a treaty body is generally not competent to receive complaints relating to a particular article of a treaty where the state party has made a reservation to that article.

Complaints submitted to a treaty body which pertain to treaty articles not recognised by the relevant state party will be deemed inadmissible.  That said, on occasions, treaty bodies have decided that a particular reservation is impermissible and have considered the complaint notwithstanding the purported reservation. 
(e) Compatibility

All complaints must be compatible with the provisions of the particular treaty alleged to have been violated.

Further, the complaint must relate to a human right actually protected by the treaty.  For example, a complaint submitted under the OP to the ICCPR concerning a violation of the right to property will be deemed incompatible for the purposes of admissibility as the ICCPR does not protect such a right.
(f) Complaints must be in Writing and cannot be Anonymous

The requirement against anonymity and for complaints to be in writing
 can prove problematic for some victims.  For example, a so-called illegal immigrant might fear that an allegation against a state party in the form of a complaint will jeopardise his/her ability to remain in the territory of that state party, especially where his/her stay is at the discretion of the state party.

Whilst the victim's name and details must ordinarily be provided, treaty bodies have, in some instances, been prepared to make an exception to the general rule regarding anonymity.  For example, in Shirin Aumeeruddy-Cziffra v Mauritius,
 the HRC was prepared to conceal identifying details of 19 women where the concerned victims feared reprisals from the particular state party.  Similarly, it should be noted that under ICERD, the victim's identity will not be revealed to the state party without his/her express consent.
  Nevertheless, generally speaking, all relevant details must be provided to the treaty body.
(g) Exhaustion of Domestic Remedies

Before a complaint will be declared admissible it must also be shown that the author has 'exhausted all domestic remedies'.
  
When drafting a complaint, it is important to identify all of the avenues of relief that have been sought, in order to show that domestic remedies have been exhausted.  

Domestic remedies will not have been fully exhausted if legal proceedings are pending, or still on foot,
 or if issues which are the subject of the complaint were not raised in earlier legal proceedings.
  Generally speaking, to fully exhaust domestic remedies, a complainant will be required to pursue judicial remedies to the point where all issues have been finally adjudicated and there is no possibility of further appeal.  However, there is no obligation for the complainant to continue with a judicial challenge where such a challenge would be futile — for instance, where the law is clear on the issue being decided.
  

A complainant may also be required to exhaust all administrative remedies where they provide sufficient redress.
  In particular, domestic remedies will not have been exhausted where legislation requires a complainant to first seek redress through administrative avenues (eg conciliation).  A complainant, however, will not be required to exhaust administrative remedies which are merely hortatory and have no binding effect (such as the findings of an Ombudsman).
  
The question as to whether a complainant has exhausted all domestic remedies will also be considered having regard to the capacity and circumstances of the complainant.  In Brough v Australia,
 for example, the HRC held that the complainant, who was a 16 year old Aboriginal prisoner with a mild intellectual disability, had exhausted all available domestic remedies, notwithstanding that he had not fully pursued certain administrative remedies (such as pursuing a complaint with the prison Governor) that may have been available to him regarding his conditions of detention.  The HRC found that, given the complainant’s ‘age, intellectual disability and his particularly vulnerable position as an Aboriginal’, he had ‘made reasonable efforts to avail himself of existing administrative remedies, to the extent that those remedies were known to him and insofar as they can be considered to have been effective’.
 
There are three exceptions to the general rule that all domestic remedies must have been exhausted.  They are set out below: 

· Application of the remedies is unreasonably prolonged:
  

None of the three treaties provide a definition nor give any indication as to the meaning of 'unreasonably prolonged'.  It appears that the meaning of this phrase is to be determined on a case-by-case basis and by reference to the nature of the violation alleged by the complainant.  Note that where the author is responsible for, or contributes to, the delay, a communication may be deemed inadmissible.

· The relief sought is ineffective:

The author of a communication is only required to exhaust those remedies which are effective.  In Velásquez Rodríguez v Honduras, the Inter-American Court of Human Rights held that to be effective, a remedy 'must be capable of producing the result for which it was designed'.
  Mere doubts as to the effectiveness of a remedy, or the belief that pursuing a particular course of relief will be a costly exercise, does not absolve the applicant from pursuing that particular remedy.
  

· The relief sought is unavailable: 

The author of a complaint is only required to exhaust those remedies that are available to him or her.
  In the Case concerning Barcelona Traction, Light and Power Company, Limited (Belgium v Spain), the term 'available' was interpreted to mean those remedies that are 'accessible'.
  The non-availability of legal aid to an indigent person is relevant in determining whether a remedy is 'accessible'.
  

(h) The Complaint must not be Manifestly Ill-founded

Complaints that are manifestly ill-founded will be deemed inadmissible under the relevant treaty.

There is no definition of the phrase 'manifestly ill-founded' in any of the treaties.  However, commentary suggests that it is likely that complaints which allege violations of rights not guaranteed by a treaty, or which rely on erroneous interpretation of a treaty will fall into this category.
 

In rare cases, if there is no substantiating evidence at all, the treaty bodies may consider a case to be a frivolous, vexatious or an otherwise inappropriate use of the complaint procedure and reject it as an abuse of process.

To form an idea of what a treaty body considers to be the scope of the rights contained in the treaty for which it is responsible, it is advisable to look at its previous decisions, its General Comments, and its Concluding Observations on reports submitted by states parties.  These documents are accessible on the web site of the Office of the United Nations High Commissioner for Human Rights (‘OHCHR’) through the treaty bodies database.

(i) The Complaint must be Sufficiently Substantiated

Although the author of a complaint is not required to prove his/her complaint at the admissibility stage, a prima facie case must be established before the relevant treaty body can proceed to an examination of the merits.  A complaint that fails to provide sufficient factual information and legal argument to substantiate the alleged violation, such as where broad allegations are asserted without specific details regarding the violations in question, will accordingly be deemed inadmissible.

(j) The Complaint must not be Subject to another Procedure of International Investigation

Complaints will generally be deemed inadmissible where the same matter has already been, or is being examined by another procedure of international investigation or settlement.
  ICERD provides the only exception to this rule.  Under this particular treaty, a complaint will still be considered admissible notwithstanding that the same facts have already been the subject of a previous or pending complaint before another international mechanism.

3.5 Merits

Provided that a complaint satisfies all of the admissibility requirements, the relevant treaty body will proceed to a determination of the merits.  At this stage, the treaty body will consider all of the information before it in order to decide whether or not a violation has indeed taken place.  Once a decision on merits has been reached, the treaty body will report its findings and recommendations to the parties involved.
3.6 Interim Measures

(a) Use and Purpose of Interim Measures

The seven core human rights treaties aim to ensure respect for human rights.  Where a state party breaches their obligations, there can be serious implications for the individual(s) concerned.  Interim measures can protect an individual from suffering irreparable harm between the time in which an individual complaint is made to a treaty body and when a decision is reached.  Interim measures are designed to 'protect persons involved in a case from grave and irreparable injury … they are not only preventative but are also protective of human rights'.

It is important to note that a request for interim measures does not prejudice the final outcome of a complaint or impute a determination on the admissibility or merits of the complaint.
(b) Form and Content of Interim Measures Application

An individual applying for interim measures must expressly set out in their application: 
· the treaty body to whom it is addressing its request;

· the urgency of the request;

· the gravity of the situation; and

· the likelihood of irreparable harm eventuating.
Urgency

Whether there is sufficient urgency to justify the making of an order will be determined on a case-by-case basis.  However, a situation will be considered urgent if 'the likelihood of irreparable injury is imminent'.

Gravity

To satisfy the requirement of gravity, the applicant needs to show that, 'the underlying situation [is] sufficiently serious'.
  For example, an alleged violation resulting in severe physical danger to the victim (eg physical torture) might be considered to be 'sufficiently serious'.  Contrarily, an alleged violation with solely economic or political consequences (eg unequal access to non-essential public facilities) is unlikely to be considered sufficiently serious to justify an order for interim measures.
Irreparable Injury 

What constitutes irreparable injury has been variously defined in case law.  In Stewart v Canada, the HRC observed that while the meaning of ‘irreparable damage’ cannot be determined generally, the essential criterion is the 'irreversibility of the consequences, in the sense of the inability of the author to secure his rights, should there later be a finding of a violation of the Covenant on the merits'
.  In TPS v Canada,
 and Cecilia Rosana Núñez Chipana v Venezuela,
 the CAT Committee emphasised that 
compliance with the provisional measures called for by the [CAT] Committee in cases it considers reasonable is essential in order to protect the person in question from irreparable harm, which could, moreover, nullify the end result of the proceedings before the committee.

In other cases, the HRC and the CAT Committee have held that irreparable damage or injury existed where the alleged victim: required urgent medical attention;
 was subject to or faced the possibility of torture;
 and was sentenced to death and awaiting execution.

(c) Legal status of interim measures

Whether interim measures are capable of binding a state party is presently unclear.  Technically speaking, states parties are not legally obligated to comply with an order for interim measures as interim measures are not part of the substantive provisions of the treaty.
  
3.7 Remedies

(a) Background

There are a large number of potential remedies that treaty bodies could, and have, recommended that states parties adopt.  It is important to note that the treaty bodies can only recommend that a state party adopt a certain course of action or remedy.  They do not have the power to force states parties to follow their recommendations.  If and how the situation is remedied is in the power of state party officials.
 

(b) Remedies/Recommendations

If the HRC, CERD or the CAT Committee determine that a violation has occurred, they may make recommendations to the relevant state party to remedy the particular violation(s).
 

The ICCPR, ICERD and CAT do not provide detailed guidance as to the types of remedies that they may recommend.  In the past, however, treaty bodies have recommended that states parties provide:
· Declaratory judgments or declarations, which declare that a particular act is wrong.  Declarations are usually appropriate where the harm is threatened, but has as yet not occurred.  Declarations are generally considered inadequate to remedy harm that has already taken place.

· Monetary compensation for future direct and indirect losses resulting from the injury.  This may include medical and other expenses, loss of past and future earnings, loss of or damage to property, pain and suffering and harm to health.

· Monetary compensation for moral damages, including non-pecuniary losses, such as injury to reputation, harm to dignity, humiliation, fear, or emotional distress.
 

· Punitive or exemplary damages which are aimed at punishing particularly egregious conduct, or conduct which has aggravated the situation after the wrong, without reference to actual loss proved by the complainant.

· Other miscellaneous remedies such as acknowledgement of wrongdoing or apology, acts of rehabilitation, restitution of property, or some form of mandamus (an order for specific conduct).
  A mandamus order has the advantage of preventing the offensive conduct from reoccurring — that is, the perpetrator cannot ‘buy’ the ability to continue wrongdoing through paying damages. 
(c) Legal Status of Remedies/Recommendations 

Recommendations of the treaty bodies are not legally binding on states parties as they are not part of the substantive treaty provisions.  However, like interim measures, states parties are under good faith obligations to give effect to the relevant treaties and implement the recommendations of treaty bodies.  
Despite the non-binding status of recommendations, experience has shown that states parties generally attach significant weight to treaty body decisions, including recommendations.  That said, the Australian Government has taken an ambivalent approach to the treaty body system, especially recently, implementing only some of the relevant decisions and recommendations.  For a detailed examination of Australia's record in this regard, see the table below,
 which presents all successful complaints against Australia as at 24 August 2006.

	Case
	Context
	Violation(s) found
	Remedy

	Toonen v Australia, HRC, Communication No 488/1992, UN Doc CCPR/C/50/D/488/1992 (4 April 1994)
	Tasmanian legislation criminalising homosexual acts between men
	ICCPR arts 17 (arbitrary or unlawful interference with privacy) and 26 (non-discrimination) 
	The HRC concluded that the relevant legislation was in violation of the ICCPR and recommended repeal of offending sections of Tasmanian legislation.

( In response, the Australian Government introduced sexual privacy legislation to override the relevant Tasmanian provisions.  Subsequently, the Tasmanian legislation was challenged in the High Court of Australia.  Before a decision was reached by the High Court, the Tasmanian Parliament passed new legislation, making it one of the most progressive jurisdictions in Australia to deal with this issue at the time.


	A v Australia, HRC, Communication No 560/1993, UN Doc CCPR/C/59/D/560/1993 (30 April 1997)

	Immigration detention
	ICCPR arts 9(1) (arbitrary detention) and 9(4) (right to court review) 
	The HRC recommended payment of compensation. 

( To date, the Australian Government has not yet provided such a remedy.

	C v Australia, HRC, Communication No 900/1999, UN Doc CCPR/C/76/D/900/1999 (13 November 2002)

	Immigration detention
	ICCPR arts 7 (torture), 9(1) (arbitrary detention) and 9(4) (right to court review) 
	The HRC recommended that the Australian Government pay compensation and refrain from deporting the author.

	Baban v Australia, HRC, Communication No 1014/2000, UN Doc CCPR/C/78/D/1014/2001 (18 September 2003)

	Immigration detention
	ICCPR arts 9(1) (arbitrary detention) and 9(4) (right to court review) 
	The HRC stated that the Australian Government must provide an 'effective remedy, including compensation'.

	Bakhtiyari  v Australia, HRC, Communication No 1069/2002, UN Doc CCPR/C/79/D/1069/2002 (6  November 2003)
	Immigration detention
	ICCPR arts 9(1) (arbitrary detention), 9(4) (right to court review), 17 (arbitrary interference with family), 23 (fundamental nature of the family unit), and 24 (protection of children)

	The HRC recommended that: compensation be paid to the children; the mother be released from detention and paid compensation; and, the father not be deported while he pursued domestic proceedings. 

	Winata v Australia, HRC, Communication No 930/2000, UN Doc CCPR/C/72/D/930/2000 (16  August 2001)

	Deportation of unlawful immigrants
	ICCPR arts 17 (arbitrary interference with family), 23 (fundamental nature of the family unit) and 24 (protection of children)
	The HRC recommended that Australia refrain from deporting parents before their application for parent visas were examined.

	Rogerson v Australia, HRC, Communication No 802/1998, UN Doc CCPR/C/74/D/802/1998 (3  April 2002)

	Delay in delivery of court decision 
	ICCPR art 14(3)(c) (trial without undue delay)
	Publication of favourable view seen as sufficient remedy.

	Young v Australia, HRC, Communication No 941/2000, UN Doc CCPR/C/78/D/94/2000 (6  August 2003)
	Entitlement of same-sex partners to veteran's pension 
	ICCPR art 26 (non‑discrimination)
	The HRC recommended that Young have his pension application reconsidered without discrimination, if necessary through a legislative amendment.

( The Australian Government refused to acknowledge that a breach had occurred.


	Cabal and Pasini v Australia, HRC, Communication No 1020/2001, UN Doc CCPR/C/78/D/1020/2001 (19 September 2003)

	Incarceration of prisoners
	ICCPR art 10(1) (humane treatment of prisoners)
	The HRC determined that the authors were entitled to compensation.

	Faure v Australia, HRC, Communication No 1036/2001, UN Doc CCPR/C/85/D/1036/2001 (31 October 2005)
	Unemployment benefits conditional on compulsory labour
	ICCPR art 2(3) (failure to provide remedy for well-founded claims) — no provision to challenge substantive elements of Work for the Dole scheme

	The HRC concluded that publication of a favourable view was a sufficient remedy. 

	Elmi v Australia, CAT Committee, Communication No 120/1998, UN Doc CAT/C/22/D/120/1998 (25 May 1999)

	Immigration detention and risk of refoulement
	Breach of CAT if Elmi were returned to Somalia, where he faced a real risk of torture.
	The CAT Committee recommended that Australia refrain from deporting Elmi to Somalia or any other country that would be likely to deport him to Somalia.

	Hagan v Australia, CERD, Communication No 26/2002, UN Doc CERD/C/62/D/26/2002 
(14 April 2003)
	Use of racially offensive term in naming of sports stand
	Decision ambiguous — no proclaimed breach of CERD arts 2 and 5, but use of term 'at the present time considered offensive and insulting'.

	CERD recommended that a sign using the term 'nigger' be removed.

	Brough v Australia, HRC, Communication No 1184/200, UN Doc  CCPR/C/86/D/1184/2003 
(17 March 2006)
	Conditions of detention of juvenile Indigenous prisoner
	Conditions of detention constituted a violation of ICCPR arts 10(1) and 10(3).
	The HRC recommended that Australia pay adequate compensation.

	D and E v Australia, HRC, Communication No 1050/2002, UN Doc CCPR/C/87/D/1050/2002 
(25 July 2006).
	Immigration detention
	ICCPR arts 9(1) (arbitrary detention)
	The HRC recommended that Australia pay adequate compensation and take appropriate measures to prevent similar violations in the future.


3.8 Implementation and Use of Determinations

(a) State Party Obligation to Implement Decisions and Recommendations and Follow-up

If any of the treaty bodies conclude that a state party is in breach of its treaty obligations, it will issue observations and recommendations accordingly.  
To help monitor the implementation of its determination, the relevant treaty body might invite a state party to supply information on how it has taken steps to redress the treaty body's concerns.
  This is known as the 'follow-up' procedure.  

While the ICCPR does not contain a specific provision on follow-up, the HRC has appointed a Special Rapporteur to follow up on the steps taken by a state party to implement its findings.
  The HRC has also used its regular reporting procedures to follow up on the actions of states parties following complaints.

Any information received from a state party during the follow-up process will generally be published in the relevant treaty body's annual report. 
(b) Role of NGOs in Implementation and Use of Determinations

NGOs and other actors, such as the Human Rights and Equal Opportunity Commission, can play a significant role in applying pressure on states parties to ensure that determinations of the treaty bodies are implemented in practice.  For example, NGOs can:

· use the media to facilitate public access to the Concluding Observations, to explain the government's treaty obligations, and to raise consciousness of the Committee's recommended steps;

· request from the government information about how they intend to implement the Committee's recommendations, and who will be responsible for implementing the recommendations.  Specific questions to be asked may include:

· what time frames are to be adopted and how will the government implement such timeframes;
· how will it prioritise its implementation plans;
· whether NGOs will be consulted in the implementation phase;
· whether such consultations will be made part of an 'ongoing dialogue';
· how much money is to be spent on the implementation of the recommendations;
· how the government intends to disseminate the Conclusions in all relevant languages.
 

· encourage other groups to become interested in the implementation of the Committee's recommendations;
 and
· keep the Committee updated as to the government's progress in implementing its recommendations.

The influence that NGOs are able to exert was evident following the recent decision of the Constitutional Court of South Africa in Minister for Health v Treatment Action Campaign (TAC).
  This case concerned the denial of anti-retroviral medication to prevent the transmission of HIV/AIDS from mothers to their unborn children.  While the Constitutional Court held that mothers were being denied access to the anti-retroviral medication, it failed to provide any guidance as to the mode of implementation of its decision and, as a consequence, the state was very slow in taking action.  The involvement of various NGOs, including the Treatment Action Campaign, was instrumental in both facilitating and speeding up the implementation of the Court's findings in this instance.  Although a decision of a domestic court, this case demonstrates the important role that NGOs can play in applying international law at the domestic level.  
4. SPECIAL RAPPORTEURS 

4.1 Background and Definition

A Special Rapporteur
 is an independent expert appointed by resolution of the UN Human Rights Council
 to examine, monitor, research, report and advise on human rights issues.  A Special Rapporteur is entrusted with a mandate that is country specific or thematic (eg, Special Rapporteur on the Right to Adequate Housing, Special Rapporteur on Freedom of Religion or Belief, Special Rapporteur on the Right to Health and Special Rapporteur on the Right to Education).

A Special Rapporteur is typically appointed by the Chairperson of the Human Rights Council for a term of six years and is answerable to the Council, the UN Secretary General, or the UN General Assembly.

The UN Special Rapporteurs aim to help bring intergovernmental debate on human rights closer to the reality on the ground.  During recent years, Special Rapporteurs have brought many issues of concern to the attention of the international community, including police brutality, summary executions, the killing of women in the name of honour, and the suffering of street children.  Reports of UN Special Rapporteurs often serve as an important early warning, or provide a continuous examination of a particular situation and signal to victims that their plight is not forgotten by the international community.

4.2 Functions

The key responsibilities of the Special Rapporteur include:

· communications to states;

· country visits;

· follow-up work;

· normative work (that is, the development of the content and the application of human rights within the mandate); and

· annual reports.
(a) Communications to States

Upon receiving credible information relating to an individual or systemic human rights violation within the scope of its mandate, a Special Rapporteur may send an 'urgent appeal' or a 'letter of allegation' to the relevant state.  Both types of communication generally request the state to take action to investigate and address alleged events.  Communications sent and replies received from states are reported in the Special Rapporteur's annual report to the Human Rights Council.

A request for action must be sent to the Special Rapporteur via the Office of the United Nations High Commissioner for Human Rights.  The request should contain:

· the author's details;

· details of alleged victim(s);

· date, place and detailed description of the violation;

· details of the alleged perpetrator; and

· details of any steps taken to investigate or remedy the violation.
 

In contrast to the complaints procedure, urgent appeals are timely and expeditious, do not require the applicant to have exhausted domestic remedies, and are managed by independent experts who are generally very highly regarded.  However, urgent appeals remain confidential between the Special Rapporteur and the state, the author is not necessarily informed of the outcome and the state is not bound to acknowledge an urgent appeal or request for a country visit.
(b) Country Visits

Special Rapporteurs with country mandates are required to visit the particular country concerned.  If they are denied access, they travel to other countries, in particular those neighbouring the relevant state, and interview refugees and other persons relevant to their mandate.  Special Rapporteurs with thematic mandates may request permission to visit a country where they are concerned about particular violations or implementation failures.  Special Rapporteurs generally seek to meet with and obtain information from governments, NGOs and the community.  The Special Rapporteurs submit reports on country visits to the Human Rights Council.

(c) Follow-up Work
Many Special Rapporteurs hold dialogues with states to follow-up on actions, recommendations or observations arising from urgent appeals and country visits.  These dialogues may also be a way to encourage the implementation of treaty body recommendations.

(d) Normative Work

Many Special Rapporteurs attempt to develop authoritative norms and standards as well as jurisprudence in a thematic area.  For example, the Representative of the Secretary-General on internally displaced persons developed Guiding Principles for the protection of internally displaced persons.

(e) Annual Reports
All Special Rapporteurs report annually to the Human Rights Council.  These annual reports contain details of urgent appeals and state responses, reports on country visits and observations on the normative content of rights.  Some Special Rapporteurs also prepare thematic reports.

4.3 Relationship between NGOs and Special Rapporteurs 

NGOs are encouraged to contribute to the work of the Special Rapporteurs by providing information and analysis, and helping to disseminate their work.
  NGOs are also able to assist Special Rapporteurs in their 'follow up' and in the implementation of their recommendations.

NGOs can also report human rights violations to Special Rapporteurs by sending requests for action. 

Finally, the reports of Special Rapporteurs are a useful source of information for NGOs.  As well as setting out the procedures used by the Special Rapporteurs for communications with states parties and an explanation of the criteria for the admissibility of complaints, the reports often include the applicable international and regional standards and information about human rights violations in particular states.  This information can be used by NGOs as a reference point for lobbying to effect change within states parties.
5. INQUIRY MECHANISM 

5.1 Overview 

CAT and the OP to CEDAW authorise the CAT Committee and the CEDAW Committee respectively to inquire into alleged violations of rights.  Unlike the individual complaint mechanism, which provides individual redress to victims of human rights violations, the inquiry mechanism empowers a treaty body to investigate human rights abuses extending beyond individual cases, and is therefore particularly suited to investigating systemic violations.  Under the inquiry mechanism, the treaty body can then issue recommendations aimed at addressing the underlying causes of those violations.

While Australia has not yet recognised the powers of the CEDAW Committee in this respect, it has recognised the competence of the CAT Committee to undertake inquiries.  As such, this section will focus on the inquiry mechanism under CAT.
5.2 Inquiry Mechanism of the CAT 
(a) Overview 

Article 20 of CAT empowers the CAT Committee to initiate inquiries where it has received 'reliable' information containing 'well-founded' indications that torture is being systematically practised in the territory of a state party.  This does not require the state party to CAT to have made a declaration under art 22 to the effect that it recognises the competence of the CAT Committee to receive and consider individual communications.  So far, the CAT Committee has completed inquiries into allegations of torture against six states parties — Egypt, Mexico, Peru, Serbia and Montenegro, Sri Lanka and Turkey. 
(b) Initiating an Inquiry

Anyone in possession of information containing well-founded evidence of torture being systematically practised in the territory of the state party may submit it to the CAT Committee for the purpose of seeking to initiate an inquiry.  
In the past, a large proportion of information received under this procedure has originated from NGOs.  Relevant information has also been obtained from other sources, including victims, state party reports (see discussion at Part 6.1), decisions of other treaty bodies and reports of UN Special Rapporteurs (see discussion at Parts 6.2 and 6.3).  Persons wishing to submit information to the CAT Committee should send their information to:

Mail: 
Petitions Team
Office of the High Commissioner for Human Rights
United Nations Office at Geneva
1211 Geneva 10, Switzerland

Fax: 
+ 41 22 9179022 (for urgent matters)

Email:
tb-petitions.hchr@unog.ch

While information submitted to the CAT Committee in accordance with the inquiry mechanism need not be in any specific format, it is advisable to include as much information as possible.  For example, authors should try to include information relating to:

· the author of the information;

· the alleged victim(s);

· the relevant state party; 

· the alleged violation(s); and 

· details, if any, regarding an appropriate remedy. 

While anyone may submit information to this treaty body, it is ultimately for the CAT Committee to decide whether to initiate an inquiry based on the information it has received. 
(c) Process

Once the CAT Committee has received information in accordance with art 20 of the CAT, it will engage in a preliminary examination of that information.  In other words, the CAT Committee will consider whether the information it has received contains well-founded evidence of a pattern of torture in the relevant state party.  Where information submitted to the CAT Committee is not considered to be reliable and well-founded, the CAT Committee may investigate to determine whether the threshold requirements of a reliable and accurate complaint have been met.

Assuming that the information received meets the relevant threshold requirements, the CAT Committee can decide to commence a formal inquiry into the allegations.  Such an inquiry may include a visit to the territory of the state party.
  Following the conclusion of an inquiry, the CAT Committee will submit its findings to the state party concerned, along with any comments and/or recommendations.
  
(d) Differences between Inquiry Mechanism and Individual Complaint Mechanism

Some of the key differences between the inquiry and complaint mechanisms are:

· Under the inquiry mechanism, a petition for investigation may be made anonymously (although in some cases this may undermine the requirement that the information be reliable).

· Domestic remedies need not be exhausted as a prerequisite to commencing an inquiry.

· The inquiry mechanism is not limited by the same strict admissibility criteria as the individual complaints mechanism.

· An inquiry is a confidential process and as such, a person or organisation who provides information under the inquiry mechanism may not be informed that an inquiry is being undertaken unless they are called by the CAT Committee to provide additional information as part of the inquiry process.

· Interim measures are not available under the inquiry mechanism.
· An inquiry will only be undertaken when there is significant evidence of a pattern of misconduct (rather than a single violation).
· The inquiry mechanism does not require the state party to CAT to have made a declaration under art 22 that it recognises the competence of the Committee to receive and consider individual communications.
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