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1. Executive Summary

Strategic litigation is a method available to human rights law organisations and practitioners to promote and protect human rights.  

Strategic litigation is not, however, the only, or necessarily the most important and effective method in every case.  Strategic litigation tends to demand a significant commitment of resources.  As with any litigation, the outcomes of any strategic litigation may be uncertain and unpredictable.  Any organisation or practitioner contemplating the use of strategic litigation as a tool to promote and protect human rights should think carefully about whether or not litigation is the most appropriate means of achieving its aims.

This Chapter aims to outline the most relevant factors for a human rights law organisation or practitioner to keep in mind when considering the prospect of litigation.  First and foremost, it is vital that the decision to litigate is a strategic one; that is to consider the organisation’s aims and goals and whether litigation is the right strategy.  This encompasses:
· case selection and assessment – that is, considering the strengths, weaknesses, opportunities and threats in deciding to bring a case;

· identifying relevant facts, legal principles and remedies to form the basis of litigation;

· considering the potential impact and consequences of litigating the case, both positive and negative;

· deciding on the best forum in which to bring the action;

· determining the most effective way to be engaged in the litigation – that is whether or not it is preferable to initiate proceedings or to seek leave to make submissions in an amicus capacity or as an intervenor in proceedings already on foot;

· handling and avoiding possibly conflicting interests of the organisation and the client; and 

· addressing funding and costs concerns.

2. Case Selection and Assessment

There is no question that litigation, if run well and in the right circumstances, can be an effective way of achieving lasting and meaningful social change.  It can achieve a desired result directly in a particular case.  Further, it is possible to establish a precedent or contribute to a desirable development of the law via strategic litigation.  Moreover, even where litigation is ultimately unsuccessful in strictly legal terms, it may achieve broader aims of raising awareness and public debate of an issue.  This, in turn, may have a flow on effect in community attitudes and trigger or influence long-term change, such as law reform or policy development.

However, litigation can have its drawbacks.  As discussed below, it can be costly for clients and unless run properly, can cause more problems than it solves.  Accordingly, it is advisable for any organisation to consider a range of factors when deciding whether or not to pursue litigation.  The following is a list of considerations that may prove useful in making such a decision:

· What is the human rights problem?

· What are the goals in seeking to resolve the human rights problem?

· Will litigation in the case in question further those goals?  How?

· Whose goals are they? – the client’s? a broader community group’s? the human rights community’s? the human rights practitioner or organisation’s?

· Do the goals meet the priorities of the organisation?

· To what extent is litigation likely to empower the clients or group represented?  Will such empowerment be undone if litigation is unsuccessful, or does the act of litigating itself bring empowerment irrespective of the result because it gives them a voice?

· What other means of dispute resolution are available, and would they be as effective or empowering as litigation?

· Is the clients' involvement in litigation likely to help them solve similar problems in the future?

· Are the benefits flowing to the organisation and its cause from litigation sufficient to justify the risk of possibly unsuccessful litigation, which may attract adverse costs orders?

· Does the case or matter raise an issue of human rights under an international human rights treaty or customary international human rights law?

· What are the legal merits and prospects of success of the case or matter?

· What is the potential impact or outcome of the case or matter?

· Is legal aid or some other more appropriate service available?

· What is the availability and feasibility of partnerships or collaboration with other service providers?

· Does the human rights law organisation have sufficient resources available for the case or matter?

· What other risks are associated with the case or matter?
On the last point, it is worth considering the following risks before making a decision to proceed with litigation:

· any legal conflicts of interest;

· any potential conflicts of interest with key stakeholders;

· whether insurance effected by the organisation is likely to cover the case or matter adequately;

· pending limitation dates associated with the case or matter;

· the likelihood and impact of any adverse costs order;

· the ability to obtain instructions from the client;

· the community of interest between the client and other constituents;

· the ability of the organisation to maintain some level of control over the case or matter;

· issues of defamation, libel or slander;

· the reputation and goodwill of the organisation with key stakeholders; and

· any other more desirable courses of action.  

It is important to note that the considerations listed above require human rights law organisations and practitioners to think about both the benefits and possible detriments to clients involved in human rights litigation.  Whatever decision is ultimately made, it is crucial that clients are thoroughly involved and kept informed throughout the process.  They must understand all potential consequences of proceeding with the litigation in question.  Human rights activists must also keep in mind that, even in human rights cases, clients are not necessarily interested in the broader human rights objectives and implications of the legislation.  Rather, their objective is often simply to try and solve their particular problem.  This means that the human rights objectives must also not be permitted to overshadow the client’s right to withdraw from litigation at any time.
3. Bringing a Case in Australia
3.1 Overview

Not every human rights concern is an appropriate subject for litigation.  As the High Court held in Re Judiciary and Navigation Acts,
 Australian courts are empowered only to determine real disputes or make declarations central to a real legal controversy involving the legal rights or duties of actual parties.  Under the Australian Constitution, courts have no power to give advisory opinions or answer questions in the abstract.

Accordingly, matters for litigation must involve some justiciable issue.  Before any strategic litigation is launched, it is therefore necessary to:

· identify relevant legal principles;

· establish the facts from which a genuine legal dispute arises; and
· identify an appropriate remedy to be sought;

These elements are considered below.

3.2 Identifying Relevant Legal Principles

In identifying a justiciable legal controversy for litigation, a crucial first step is the identification of legal rights and/or duties of real persons which have been breached or unfulfilled.  That means the location of a particular statutory provision, or niche within the common law that invites the litigation in question.  Only then will a litigious mechanism exist to pursue a human rights issue.

In litigation that seeks to create a new right, substantially more energy will need to be devoted to the cause of action itself than would otherwise be required.  Typically, this kind of litigation requires the extension of existing common law principles to cover new factual scenarios.  However, there is increasing scope to argue for the incorporation of international human rights jurisprudence into the common law.  This is particularly true in the Supreme Court of Victoria, where Maxwell P recently invited submissions specifically on human rights jurisprudence in Royal Women's Hospital v Medical Practitioners Board of Victoria.
  This will not necessarily lead to a flood of litigious success in matters that seek to create a new right, but it does broaden the scope for this kind of litigation to be brought.

3.3 Establishing the Relevant Facts

A party to litigation must clearly set out all the relevant facts in full detail.  Every legal action proceeds from a factual basis, and so for every contention that forms the basis of the legal action, there must be evidence in support.  That evidence can, and often does, come from a variety of sources.  However, the most significant source of evidence will be in the form of the client’s own statements, supported where relevant by the evidence of expert witnesses.

It is this evidence that will disclose how a client’s rights have been violated, and what damage such violations have done that may necessitate compensation or another remedy.

Because of the central importance of facts in litigation, they are often in dispute.  This means a substantial portion of proceedings can be devoted to determining the factual matrix to which legal principles are to be applied.  This is a concern for two reasons: first, it is costly — often prohibitively so; second it is usually not the focus of human rights litigation, which is most often more concerned with the development of legal principles that include human rights, than the application of a settled law to an individual case.

This means it is imperative for strategic litigation to adopt matters in which there is minimal factual dispute.  This can be done by negotiating an agreement between the parties as to the facts of the case before appearing in court, so the submissions of both parties can focus on substantive legal issues.  Alternatively, it is best to choose to litigate matters surrounding a factual matrix that is readily demonstrable, even in the absence of agreement between the parties.  In all cases, the imperative is to avoid wasting litigation time on factual disputes.

Another approach is to rely on expert evidence to establish important facts.  This will be particularly important where a key basis for the legal action is a matter of opinion.  An example of this is Maguire v Sydney Organising Committee of the Olympic Games,
 in which expert evidence concerning the hardship borne by blind people trying to access a website was a crucial element in a claim of disability discrimination.  Engaging expert witnesses can be costly, but in certain cases it can be essential.

3.4 Identification of Appropriate Remedies

The ultimate strength of a legal claim turns upon the availability of a suitable and enforceable remedy.  Where no such remedy is available, the court is impotent to give any practical meaning to even the most compelling legal argument.

An example of this is Save Our Suburbs v The Electoral Commissioner of NSW.
  That case involved a group seeking to be registered as a political party for participation in the 2003 state election in New South Wales.  The group had complied with all relevant statutory requirements, but the Electoral Commissioner required the group to meet a further test for registration set by the Commissioner himself.  As a result of the group’s failure to meet this test, it was not registered.

The group sought a declaration that the Commissioner’s determination was wrong at law.  The court made such a declaration.  However, the group also asked that the court order the Commissioner to remake his decision and register the group as a political party.  This remedy was not available because the statute required registration to occur by a particular date, which had since passed.  This would have required the Commissioner’s decision to be backdated, but the Court was unwilling to order this and the Commissioner had no power to make a backdated decision.
The decision of whether or not to pursue a human rights issue by strategic litigation therefore requires careful thought about the ultimately desired outcome.  This naturally raises the question of whether or not an award of compensation or some other remedy is necessary as a matter of public advocacy.  One view is that major government and industry bodies cannot be encouraged to change their practices unless they face liability in the form of repeated, substantial compensation payments.

Another factor that must be considered in this context is the ability of the client and the human rights law organisation to enforce any remedies that may be available.  It is possible that enforcement may require further litigation, and consideration must be given to whether or not the means exist to pursue this if necessary.

However, in Save Our Suburbs v The Electoral Commissioner of NSW,
 the litigation had exposed a weakness in the system of registering political parties, and even though no effective remedy was available, it did cause the legislature to pass legislation quickly that allowed for the group to become a validly registered political party for the upcoming election.  In that case, litigation had inspired a desired policy response, even though it failed to deliver a direct legal remedy.  It would appear, therefore, that in some circumstances, the ventilation of issues in a litigious forum can lead to government or industry bodies taking proactive steps to correct a failure.

There is probably no firm rule as to the importance of obtaining a judicial remedy as a matter of public advocacy.  It is likely to depend on the circumstances of the particular case in question, and the nature of the cause being advocated.  A matter that is politically sensitive may, in some circumstances, be fertile ground for change to occur as a result of the litigious exposure of the issue, even where an effective remedy is unavailable.  Similarly, a case may provide a good opportunity to establish or develop a legal doctrine, in which case the remedies available in the particular case may not be of tremendous importance, provided the desired doctrinal effect is achieved.

But where the motivation for litigation concerns the grave plight of a particular individual, a judicial remedy may become crucial, and where one is not available, litigation may be a waste of precious time and labour.

4. Impact of the Case

Strategic litigation (sometimes referred to as ‘impact’ litigation) is one method available to human rights law organisations and practitioners to promote and protect human rights.  It is not, however, always the most efficient or effective method.  It is therefore imperative for any human rights law organisation considering litigation to examine the nature and extent of the impact any such litigation is likely to have before embarking upon a litigious course of action.  In particular, human rights lawyers should consider precisely what they hope such litigation will achieve, and whether or not those ends are best achieved by non-litigious means.

Apart from achieving the individual client’s interest, there are a number of ways in which strategic litigation may impact on the promotion and protection of human rights.
  In particular, strategic litigation can:
· result in the establishment of favourable precedent;
· For example, in Teoh, the High Court held that ratification of an international human rights treaty creates a ‘legitimate expectation’ that the Executive will act consistently with that treaty which, in turn, may provide a ground for judicial review if it does not.
· redefine or reinterpret laws to more effectively enforce human rights;

· establish new legal rights and duties in the common law or under statute;

· For example, in Dietrich, the High Court recognised that, consistent with art 14 of the ICCPR which enshrines the right to a fair trial, the common law right to a fair trial requires that a person charged with a serious criminal offence have adequate access to appropriate legal representation.
· challenge existing laws that are detrimental or contrary to human rights;

· For example, the Mabo case exposed and overturned the doctrine of terra nullius (that is, the legal fiction that Indigenous people did not own or occupy the land prior to colonisation) and recognised a limited form of native title.  

· contribute to the stabilisation or clarification of laws;

· contribute to legal professional and judicial education and human rights literacy;

· For example, in the Joseph Thomas appeal before the Victorian Court of Appeal, Amnesty International and the HRLRC filed comprehensive submissions regarding the relevance of international human rights to issues in the proceeding.  Although the submissions were not determinative of the outcome, they did expose the judges to extensive international and comparative human rights jurisprudence.  
· document or expose injustice or human rights violations on the public record;
· For example, in Chile, the Vicariate of Solidarity filed thousands of petitions for the release of detained or disappeared persons during the Pinochet regime.  These petitions later became the basis on which the Chilean truth commission could document the state terror of the period.

· For example, in the Tampa litigation, the documents produced on discovery exposed that the Federal Government had threatened the captain of the Tampa with charges of people smuggling if he entered Australia’s territorial waters.
· promote governmental transparency and accountability;

· For example, the Tampa litigation, although ultimately unsuccessful, was described by the Federal Court as ‘holding the Executive to account for the lawfulness of its actions’.
· provoke law reform or legislative amendment;

· For example, the decision of the High Court in Al Kateb, which confirmed that stateless asylum seekers could be detained indefinitely, created pressure for the creation of ‘return pending visas’.
· contribute to public education and understanding regarding a particular issue; and

· empower the individual, group or organisation involved in the litigation by providing them with a forum and a voice.  

· Perhaps the most famous example of this was in the trial of Nelson Mandela in South Africa in 1964.  Mandela was, of course, convicted, but his testimony became the rhetorical symbol of the anti-apartheid movement.  Mandela's trial provided an opportunity for his voice to be heard, and this had its own significant value.

When considering the potential impact of human rights litigation, it is also, of course, necessary to consider the possible negative or deleterious impacts.  These potential impacts include that:
· by its very nature, the outcome of litigation is uncertain and cannot be assured or controlled;

· litigation does not necessarily reflect public opinion and, even where successful, may result in an outcome which is unpopular, divisive or without public support.  In such circumstances, the objectives may have been better achieved though advocacy and public education;

· litigation may result in the creation of unfavourable precedents or conditions;

· For example, the current High Court has noted its disapproval of the ‘legitimate expectations’ doctrine in Teoh.  If a legitimate expectations case founded on international human rights was to make its way to the High Court, it is likely that this favourable protection and precedent would be overturned.

· litigation is resource intensive and may be costly, particularly where it is unsuccessful and the client or even the human rights law organisation is exposed to an adverse costs order;

· litigation may not actually benefit the affected individual or community and may, in fact, be disempowering;

· For example, in the Catch the Fires Ministry case regarding religious vilification of Muslims, it has been argued that the courtroom provided Catch the Fires Ministries with a forum in which to repeat its vilifying claims.

· where enforcement mechanisms are weak, litigation may not achieve the desired outcomes, even where successful.
· For example, in the Catch the Fires Ministry case, the Ministry refused to apologise to the Islamic Council of Victoria, even where it was found to have vilified Muslims and was ordered to publish an apology by the court.  

5. Choosing a Forum

Human rights law is the product of an international and comparative system of jurisprudence.  It is not always enforceable directly in a domestic legal forum.  Moreover, different courts will be receptive to legal arguments drawing on international human rights law to different degrees.  
It is therefore important for human rights lawyers to be familiar with the prevailing attitudes of various domestic courts to human rights law.  As has been noted, the Supreme Court of Victoria has recently indicated that it is likely to be receptive to submissions drawing on human rights jurisprudence in the development of domestic law.  

Certainly, domestic forums provide a preferable means of litigation for clients.  They also have a more real legal impact within the jurisdiction because domestic law is backed by an executive to enforce it.  However, human rights lawyers should remember that international forums established specifically for the consideration of human rights law also exist, and are available for use if the client is willing, and all domestic options have been exhausted.

Accordingly, if the case in question concerns an alleged breach of the ICCPR, the Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment,
 or the International Convention on the Elimination of all Forms of Racial Discrimination,
 the corresponding treaty bodies have the power to hear individual complaints.  The determination of these complaints plays a major role in the development of international human rights law, which may in the future come to have an impact in domestic courts.  For further information regarding the use of international human rights monitoring, reporting and complaints mechanisms, see Chapter 6 of this Manual.  
Additionally, there are non-legal forums that may be of use in the promotion and protection of human rights and the pursuit of remedies for human rights violations.  In Victoria, certain legislation allows for complaints to be made to the Victorian Equal Opportunity Commission (now the Victorian Equal Opportunity and Human Rights Commission).  At the federal level, the Human Rights and Equal Opportunity Commission is the body which monitors Australia's compliance with its international human rights obligations.  It, too, is empowered to hear complaints under certain federal legislation.  Often, appeals to courts or tribunals lie from these commissions if necessary, but in any event, lawyers should remain aware of their existence and they way in which they may be used to further their client’s/clients' interests in a given case or the cause of human rights more broadly.  
The same is true in the international arena.  International treaty bodies, even if not empowered to hear individual complaints, often publish observations on particular states’ compliance with their human rights obligations.  Additionally, the United Nations has special rapporteurs on specific human rights issues who publish reports on various states' compliance with the human rights over which they have oversight.  Often, the decision to visit a state and publish such reports can stem from individual communications coming from ordinary people in a particular state.  It may therefore be useful to consider corresponding with such bodies or rapporteurs.  Again, these mechanisms are considered in detail in Chapter 6 of this Manual.  
Naturally, domestic avenues should be the first port of call for human rights lawyers and organisations.  Nevertheless, international avenues should always be kept in mind should domestic avenues prove fruitless.

6. Amicus Curiae and Third Party Interventions

Pursuing litigation as a party to proceedings on behalf of a client is not the only means by which a human rights lawyer can use the courts to promote and protect human rights.  Another option is to seek to enter the proceedings in an amicus capacity.  In such interventions, the organisation does not act on behalf of a client, but rather makes submissions to the court on matters of law that may assist the court in its determination of a particular case.

An amicus curiae is ‘a friend of the Court, that is to say a person, whether a member of the Bar not engaged in the case or any other bystander, who calls the attention of the Court to some decision, whether reported or unreported, or some point of law which would appear to have been overlooked’.
  Typically, amici have been involved in proceedings involving important questions of law that affect the community generally or an individual person, often disadvantaged, who is not a party to the proceedings.  

In the past, Australian courts have taken a cautious approach to amici.  For example, in United States Tobacco Co v Minister for Consumer Affairs, the Full Court of the Federal Court of Australia stated that ‘[t]he general principle is that the parties are entitled to carry on their litigation free from interference of persons who are strangers to the litigation’.
  However, the courts have been prepared to allow persons to intervene as amici where the interests of justice require it: ‘[a]n amicus may be heard if good cause is shown for doing so and if the court thinks it proper’.
 

As a general rule, a court will allow a person to intervene as an amicus where it is of the opinion that it will be significantly assisted.  While the circumstances in which a court is permitted to hear an amicus are not prescribed, courts generally allow a person or organisation to intervene as amicus if it can be shown that:

· the matter to be heard is of public importance;

· the person or organisation can prove that it has some expertise, knowledge, information or insight which is not available from the parties; 

· the potential cost of amicus is not disproportionate to the potential assistance it may render the court; and 

· it is assisting the court in a way that the court would not otherwise have been assisted. 
There are advantages to amicus interventions that stem, primarily, from the fact that lawyers are acting without a client.  It is highly unlikely that an amicus intervenor will face an order for costs as a result of their intervention.  It is still possible for costs to be incurred where the amicus submissions are of such little material assistance that the court considers its time and resources have been wasted, but this is far less likely than the prospect of facing an adverse costs order as a result of acting for an unsuccessful party to litigation.  This is a major advantage because the potential of a large, adverse costs order can often cause a client to forego litigation that would otherwise be of strategic human rights value.

Additionally, acting in an amicus capacity avoids any problems that might otherwise arise due to a conflict of interests between the client and the human rights lawyers performing the litigation.  Because such intervention proceeds without a client, lawyers acting in this way are free to be focussed entirely on the legal arguments that further their cause, provided that they also serve the needs of the court in any given litigation.  This means that lawyers are capable of being more focused on doctrinal advancement without being encumbered by the need to consider appropriate strategies for a party to litigation.

There are, however, some disadvantages to seeking to act in an amicus capacity.  First, unlike the legal representatives of a party to the litigation, there is no right to appear before a court amicus.  Leave must first be sought from the court, which will look to the considerations mentioned above.  This has the potential to be a major obstacle, however it is worth noting that the Supreme Court of Victoria at least has expressed significant interest in receiving submissions on human rights law, which indicates that there may well be several opportunities to pursue amicus interventions in that jurisdiction, particularly where human rights law is concerned.  In Royal Women’s Hospital v Medical Practitioners Board of Victoria,
 Maxwell P stated that the Court places significant value on international human rights law and that, having regard to this:

· The Court will encourage practitioners to develop human rights-based arguments where relevant to a question in the proceeding.

· Practitioners should be alert to the availability of such arguments and should advance them where relevant.

· Since the development of an Australian jurisprudence drawing on international human rights law is in its early stages, further progress will involve judges and practitioners working together to develop a common expertise.

Secondly, because this is a method of intervention, this method of human rights protection requires appropriate litigation to be on foot already.  It is not possible to generate litigation in an amicus capacity.  This means a case for litigation cannot be brought by design in this way.  It also means human rights lawyers who prefer to take this course of action must keep up to date with any litigation that may be appropriate for the purpose of developing the law.  This will also require an analysis of each case to ensure that matters are chosen that provide the greatest scope for meaningful submissions to be made in the course of an intervention.

However, where litigation is presently on foot, an alternative to an amicus intervention may be to intervene in those proceedings as a third party.

Unlike an amicus intervention, this brings all the benefits and burdens of a party to the proceedings.  Such a person can appeal, tender evidence and participate fully in all respects of the argument before a court.  An intervening party will also be bound by the decision, so far as it applies to them, and as such may be liable for costs.  In some cases, an intervening party may be restricted to making submissions relevant to a particular issue.  

As with amici, allowing intervention as a party is entirely at the court’s discretion.  In exercising its discretion, the court must be satisfied that it will be significantly assisted by the intervention.  The person must show that it will provide legal argument not otherwise canvassed by the parties to the proceedings, and will assist the court in reaching a correct determination.
  If the intervening party’s submission is merely repetitive of the submissions of one or other of the parties, efficiency requires that intervention be denied.  

There is also a standing issue for potential interveners.  A person wishing to apply to a court to intervene as a party must also establish that it has a ‘special interest’ in the proceedings.  While this term has not been defined, it appears that the special interest should be more than ‘mere intellectual or emotional concern’.
  

Australian courts have traditionally been reluctant to permit intervention in common law proceedings.  If anything, Australian courts are more likely to accept an application by a person to appear as amicus curiae, as demonstrated in Commonwealth v Tasmania.
  In this case, counsel acting for the Tasmanian Wilderness Society sought leave to intervene as a party, however, the High Court declined to rule on whether the Society should be permitted to intervene, but allowed counsel to make oral submissions as amicus.  This position reflects the attitude of the Court that the potential advantages of a third party intervention must be tempered by the need to protect litigating parties from interference by unrelated third parties.

7. Interests of the Client

Sometimes, no matter how clearly defined a human rights law organisation’s strategic direction is, tensions between the interests of an individual client and the organisation’s broader objectives will arise in a litigation context.  This is most demonstrably true in criminal proceedings, where it may be in the client’s individual interest to plead guilty to a lesser charge rather than agitate all the legal and evidentiary issues in court.  A client may, for instance, have a very real interest in privacy that will be compromised by litigation that becomes unexpectedly high-profile, in which case settlement may be the best outcome for their individual interests.

Lawyers are professionally obliged to explain the benefits of such courses of action to their clients.  But for all their individual benefit to the client, such action might be detrimental to the broader aims of the human rights law organisation, particularly where the litigation was brought for clear strategic reasons to protect or raise awareness about certain human rights.  The preparedness of the client to proceed with such litigation may serve the organisation’s aim of improving the lot of many others in similar situations.

Naturally it is best to plan for this conflict of interest in advance by developing a strategy to resolve it in the event it arises.  To this end, it is advisable that lawyers consider the following questions prior to commencing litigation:

· What, precisely, are the client's goals, and what level of commitment does the client have to achieving them?

· Would the client be prepared to endure a long appeals process if necessary?

· Are there non-litigious means of achieving the client's goals?  If so, how effective are such means likely to be in achieving those goals when compared with litigation?

· Who are the client's opponents, and what is their level of commitment to that opposition?

· Does anyone else who supports the client have a less defined interest in the litigation?  If so, will they be likely to support the client's position?

· How costly is the case likely to be to run?

· What compromises exist that will meet the needs of both the organisation and the client?

· Is the court likely to be receptive to the litigation?

· What are the political consequences of both successful and unsuccessful litigation?

· How simple and clear is the law relevant to the litigation?  Is a readily implemented remedy available?

8. Funding and Costs

The availability of sufficient funds to run litigation, and the risks of a client receiving an adverse costs order are two major concerns for anyone embarking upon strategic litigation.

One method of dealing with these challenges is to arrange for legal representation pro bono or alternatively on a conditional fee basis (where clients are only charged if they obtain a favourable costs order).  These approaches certainly ease the financial burden on the client, but they do not prevent the client incurring sometimes substantial costs for disbursements.  This is of particular concern where expert reports are needed for the litigation to proceed effectively.

In major Australian legal centres, pro bono legal services are often widely available, particularly where a case has a high prospect of success.  Major law firms usually have substantial pro bono practices, or even a pro bono budget.  Accordingly, the far greater concern for clients is the possibility of an adverse costs order.  All courts and some tribunals have the discretion to order that the unsuccessful party to any litigation pay the costs of the successful party, and indeed this is the order the court will normally make.  This can amount to tens of thousands of dollars for even brief litigation.  It is important to advise clients of this possibility, and it is common for clients to withdraw from litigation as a result of this risk.

However, courts do occasionally decline to make such an order if the matter in question is brought in the public interest.  This happened, for example, in Ruddock v Vadarlis,
 but Black CJ and French J noted specifically in that case that such an order would only happen in an ‘unusual case’.
  There is, accordingly, no guarantee that a court will decline to make a costs order.  Moreover, such a decision is only made at the conclusion of proceedings, which means that the risks are still a factor at the time proceedings are initiated.  

However, the courts have annunciated certain factors that inform the determination as to whether or not a case is in the public interest:

· the novelty and importance of the questions of law raised by the case;
 

· the fact that it concerns the interpretation or future administration of laws;
 

· the divided judicial opinion on the issues;
 

· the lack of any financial gain to the applicants in bringing the application;
 

· the fact that the matter was one of public controversy in that a significant number of members of the public shared the stance of the appellant;
 and 

· the fact that the legal representation for the applicants was provided free of charge and ensured that the case was resolved with expedition and efficiency.
   

Other factors that have been considered when deciding the issue of costs in public interest litigation include: 

· merits — whether or not the basis of the challenge was arguable;
 

· partial success — a win in some parts of the case increases the likelihood of a no costs order;
 and 

· the fact that the relevant legislation has enhanced standing provisions.

Although security from an adverse costs order can never by guaranteed, lawyers should consider the extent to which the above public interest factors favour them when assessing the risk of an adverse costs order, and inform their clients accordingly.
9. Other Considerations

As noted above, litigation is a means to an end, and only one available means.  It is rare that litigation alone will be the most effective course of action.  Even where litigation is a useful tool, it is usually best accompanied by other advocacy methods.  Such methods might include co-operation with NGO networks, media campaigns, grassroots activism and education programs, community legal advice programs, and sustained policy advocacy.

This is particularly true where the litigation was unsuccessful but served to achieve one of the positive impacts discussed at Part 4 above.  In such cases, an integrated advocacy strategy incorporating diverse forms of action is extremely important to have.

Moreover, there is a limit to the change that litigation can bring on its own.  Certainly, it can be an effective way to reform government institutions, but long-term change requires increased awareness in the public consciousness.  To the extent that litigation has a presence in the public consciousness, clearly it has a role to play.  But its effectiveness will certainly be enhanced by other strategies for public education.

NGOs are particularly useful for such purposes if they have skills in public advocacy and grassroots engagement.  NGOs often have unique resources designed to be effective at the grassroots level.  When working in co-operation with lawyers, diverse resources can be shared to achieve better results than would otherwise be possible.
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